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2100 United States of America 

Before the National Labor Relations Board 
Sixteenth Region 

In the Matter of 

West Texas Utilities Company, Inc. 

and 

International Brotherhood of Electrical Workers, 
Locals No. 898, 920 and 1044, AFL 

Case No. 16-CA-26 

Complaint 

It having been charged by the International Brother¬ 
hood of Electrical Workers Locals No. 898, 920 and 1044, 
AFL, that the West Texas Utilities Company, hereinafter 
referred to as Respondent, has engaged in and is now en¬ 
gaging in certain unfair labor practices affecting com¬ 
merce, as set forth and defined in the National Labor Re¬ 
lations Act, 49 Stat. 449, hereinafter referred to as the 
Act, and the Labor Management Relations Act, 61 Stat. 
161, hereinafter referred to as the Act as amended, the 
General Counsel of the National Labor Relations Board, 
hereinafter referred to as the Board, by the Regional 
Director of the Sixteenth Region of the Board, hereby al¬ 
leges as follows: 

1. The West Texas Utilities Company, hereinafter re¬ 
ferred to as Respondent, a subsidiary of The Middle West 
Corporation, is a duly organized corporation existing under 
and by virtue of the laws of the State of Texas, and was 
duly incorporated in said state on the 1st day of October, 
1927. 

2. At all times hereafter mentioned, Respondent has 
maintained its principal office in the City of Abilene, County 
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of Taylor, State of Texas, and is now and has been con¬ 
tinuously engaged at its principal place of business and in 
49 or more additional counties and in 166 or more cities 
and counties located in the western portion of Texas 
2101 in the business of providing electricity, water, gas 
or ice service and related services. 

3. The Respondent operates electrical generating plants 
at San Angelo, Abilene and Quannah, all located in the State 
of Texas, maintains electrical transmission lines through¬ 
out a large portion of West Texas and electrical transmis¬ 
sion lines extend to and into the State of Oklahoma, main¬ 
tains gas lines for the distribution of natural gas, and owns 
and operates other properties and facilities in connection 
with the public utilities service rendered by Respondent 

4. Respondent in the course and conduct of its business 
has continuously caused a large portion of the machinery 
and materials used in the plants, transmission lines and 
other operations above named to be purchased and trans¬ 
ported in interstate commerce to and through the states of 
the United States other than the State of Texas to its 
plants located in the State of Texas. 

5. Respondent supplies electric energy and service to 
various persons and industries located in the western por¬ 
tion of Texas which are engaged in the transportation and 
transmission of property, commodities and messages in 
interstate commerce through and from the State of Texas 
and through states of the United States other than the state 
of Texas. Respondent also supplies electric energy and 
services to various persons and industries engaged in the 
manufacture and distribution of articles and commodities 
which flow in interstate commerce from the State of Texas 
to states of the United States other than the State of Texas. 
These consumers of electric energy mentioned in this para¬ 
graph are dependent on the energy furnished by the Re¬ 
spondent for the operation of their business or businesses 
and any cessation of the flow of electric energy furnished 
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by Respondent would constitute a burden upon and in many 
instances would effect a complete stoppage of the flow of 
interstate commerce. 

2102 6. The International Brotherhood of Electrical 

Workers, Locals No. 898, 920 and 1044, hereinafter 
referred to as the Union, is a labor organization within 
the meaning of Section 2, subdivision (5) of the Act as 
amended. 

7. Respondent through its officers, agents and employees 
as named below, from on or about the 1st day of March, 
1946, and continuing through the present date, has vilified, 
disparaged and expressed disapproval of the Union; has 
interrogated its employees concerning their Union affilia¬ 
tions, has urged, persuaded, threatened and warned its 
employees to refrain from assisting, becoming members 
of or remaining members of the Union; has kept under 
surveillance the meeting places, meetings and activities of 
the Union and the concerted activities of its employees for 
the purpose of self-organization or the improvement of 
working conditions, in that: 

a. On or about the 1st day of March, 1946, and con¬ 
tinuing through the present date certain and numerous 
officials of Respondent, acting as agents of Respond¬ 
ent, whose more full, true and complete names are 
unknown to the General Counsel, have on many and 
numerous occasions stationed themselves at points in 
or near the Cactus Hotel located in the City of San 
Angelo, Texas, immediately prior and during the time 
when meetings of the Union were being held in said 
hotel, for the purpose of surveillance of Union meet¬ 
ings. 

b. On or about the 3rd day of March, 1946, Miles 
Turner, as agent for Respondent, inquired of certain 
Respondent employees if they attended the meeting 
of the Union held a few nights previous to said date 
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and further inquired of them as to the names of other 
Respondent employees who attended said meeting. 

c. On or about the 15th day of June, 1946, K. K. 

Francis, as agent of Respondent, requested that 
2103 one of Respondent’s employees persuade said 
Respondent employee’s brother to discontinue 
the latter’s membership in the Union. 

d. On or about the 16th day of June, 1946, J. R. 
Seales, as agent of Respondent, inquired of one of the 
Respondent’s employees whether said employee had 
joined the Union. 

e. On or about the 12th day of August, 1946, John 
A. Hutchinson, as agent of Respondent, when discuss¬ 
ing the Union with one of Respondent’s employees 
stated in substance that since the said employee was 
active in organizing the Union, he wondered if said 
employee could not be just as active in stopping it. 

f. On or about the 5th day of March, 1947, Don W. 
Whitaker, H. D. Austin, Carl Mahan, Frank Cain and 
T. D. Kuykendall, who composed Respondent’s negoti¬ 
ating committee and as agents for Respondent, di¬ 
rected the posting of a Notice, which Notice referred 
to said wage increases and certain negotiations be¬ 
tween Respondent and the Union, said Notice being 
attached hereto and marked “Exhibit A” and made 
a part hereof as though the same were set out herein 
in full. 

g. On or about the 15th day of July, 1947, Frank 
Cain, as agent of Respondent, stated in substance to 
one of Respondent’s employees that said Respondent 
employee would be better off if he were to deal indi¬ 
vidually with the Company and forget the Union. 

h. On or about the 1st day of September, 1947, W. B. 
May, as agent of Respondent, when discussing a de¬ 
served promotion of one of Respondent’s employees 
stated to said employee in substance that he could 
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not receive the promotion because Respondent em¬ 
ployee was in the bargaining unit and that for such 
reasons said employee would not receive promo¬ 
tion. 

2104 i. Between the 1st day of June, 1947, and the 

1st day of January, 1948, and continuing through 
the present date, Respondent through many and num¬ 
erous agents as sponsors circulated, promoted and 
directed the circulation and signing of several peti¬ 
tions, w'hich petitions were designed to appear to be 
an independent expression by Respondent employees 
to the effect that they did not want the Union as their 
exclusive bargaining agent but which petitions were 
in truth and fact formulated, originated, sponsored, 
circulated, promoted and directed by Respondent and 
constitute acts of Respondent more particularly as 
follows: 

(1) On or about the 1st day of July, 1947, J. C. 
Miller, as agent of Respondent, requested one 
of Respondent’s employees located at Stamford, 
Texas, to sign said petitions. 

(2) On or about the 1st day of August, 1947, 
Jay Garrett, as agent of Respondent, requested 
one of Respondent’s employees to sign said peti¬ 
tions. 

(3) On or about the 1st day of August, 1947, 
H. H. Batjer, as agent of Respondent, in conver¬ 
sation with one of Respondent’s employees stated 
in substance that said employee had no doubt 
heard of the circulation of said petition, that 256 
signatures had already been obtained and that 
he, the said H. H. Batjer, wanted to give Respon¬ 
dent employees in his district an opportunity to 
sign said petitions; that Mr. Campbell, President 
of Respondent, would have no Union and that he 
had at that time a copy of the said petitions with 
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the signatures appearing thereon and that if any 
of Respondents employees wished to check on said 
petitions they could do so. 

(4) On or about the 1st day of August, 
1947, J. C. Miller, as agent of Respondent, 
requested several of Respondent’s employees to 
sign said petitions and in response to a question 
as to who was behind such petitions stated in sub¬ 
stance that one of the “big shots” was behind it 
and that employees w r ho signed would get along 
better with the Company. 

(5) On or about the 22nd day of August, 1947, 
Bonnie Sudderth, as agent of Respondent, re¬ 
quested an employee of Respondent to sign said 
petitions stating in substance to said employee 
that he had very little time in which to get such 
petitions back to Abilene, the Company’s home 
office, and that they had to be in the mail by the 
following morning, and that he had to get District 
H signed up 100% before the petition was mailed 
to Abilene. Upon refusal by said Respondent em¬ 
ployee to sign such petitions he made an additional 
and second visit to said employee on said date 
and again requested said Respondent employee 
to sign said petitions. 

(6) On or about the 1st day of September, 1947, 
H. H. Reavis, as agent of Respondent, requested 
one of Respondent’s employees located at Welling¬ 
ton, Texas, to sign said petitions and again on 
the 1st day of December, 1947, H. H. Reavis re¬ 
quested the signing of another petition, stating 
to the said Respondent employee to whom such 
request was made that the first petition "was not 
legal and that it had to be written over again at 
which time he again requested the signing of said 
second petition. 
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(7) On or about the 1st day of September, H. 
H. Reavis, as agent of Respondent, re¬ 
quested an employee of Respondent located 
at Wellington, Texas, to sign said petitions, 

at which time said H. H. Reavis stated to said Re¬ 
spondent employee that the petitions came from 
Abilene, the home office of the Company, and that 
the said Reavis had been told that the Respondent 
was not going to raise any wages of any of its 
employees unless they, the said Respondent em¬ 
ployees, first got out of the Union, that on the 1st 
day of December, 1947, H. H. Reavis, as agent 
of Respondent, again requested said employee of 
Respondent, above mentioned, to sign a second 
petition stating that the first petition was “not 
legal.” 

(8) On or about the 1st day of September, 1947, 
H. H. Reavis requested an employee of Respondent 
located at Puducah, Texas, to sign said petitions. 

(9) On or about the 1st day of September, 1947, 
Alvin Cadenhead, as agent of Respondent, re¬ 
quested an employee of Respondent located at 
Vernon, Texas, to sign said petitions, that Alvin 
Cadenhead again on the 1st day of December, 
1947, requested said employee of Respondent to 
sign said petitions. 

(10) On or about the 1st day of September, 1947, 
Alvin Cadenhead, as agent of Respondent, re¬ 
quested several of Respondent’s employees lo¬ 
cated at Quannah, Texas, to sign said petitions 
and who stated to said employees in substance 
that he would appreciate it if they would sign it. 

(11) On or about the 1st day of September, 1947, 
K. K. Francis, as agent of Respondent, requested 
several of Respondent’s employees to sign said 
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petitions and upon refusal of said Respond¬ 
ent employees to sign said petitions, K. K. 
Francis, as agent of Respondent, made sev¬ 
eral additional requests that said Respondent em¬ 
ployees sign said petitions, stating in substance 
that the petitions were from Abilene, the Respon¬ 
dent’s home office, and that he, the said K. K. 
Francis, was behind them and upon inquiry from 
said Respondent employees as to what would hap¬ 
pen if they did not sign said petitions, stated in 
substance that it would be pretty bad for those 
who did not sign the petitions. 

(12) On or about the 1st day of September, 1947, 
J. C. Miller, as agent of Respondent, requested a 
Respondent employee at Spur, Texas, to sign said 
petitions and when said Respondent employee re¬ 
fused to sign, the said J. C. Miller, as agent of 
Respondent, stated in substance that it might hurt 
Respondent employee’s job not to sign said peti¬ 
tion. 

(13) On or about the 15th day of October, 1947, 
J. C. Miller, as agent of Respondent, requested 
several employees of Respondent, located at Stam¬ 
ford, Texas, to sign said petitions and stated in 
substance to said employees that all the men in 
Stamford were trying to overthrow the Union. 

(14) On or about the 25th day of October, 1947, 
J. C. Miller, as agent of Respondent, requested 
several of Respondent’s employees located at 
Haskell, Texas, to sign said petitions and on or 
about the 8th day of November, 1947, the said J. 
C. Miller, as agent of Respondent, again requested 
several employees of Respondent to sign said peti¬ 
tions. 

(15) On or about the 20th day of November, 
1947, J. C. Miller and Bob Weaver requested 
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a Respondent employee to sign said peti¬ 
tions and upon the refusal of said Respon¬ 
dent employee to sign such petition, said Bob 
Weaver, as agent of Respondent, stated in sub¬ 
stance that said Respondent employees had better 
pay attention to “Miller” about the Union busi¬ 
ness because if they did not sign, it might affect 
their jobs later on and who further said on or about 
the 20th day of November, 1947, in substance to 
said Respondent employees that the best thing 
the men could do would be to withdraw from the 
Union. 

(16) On or about the 1st day of December, 1947, 
Alvin Cadenhead, as agent of Respondent, re¬ 
quested several of Respondent’s employees to sign 
said petitions at which time he stated in substance 
to said Respondent employees that all of the other 
employees had signed and that he, the said Caden¬ 
head, had signed said petitions in order to protect 
himself from discrimination by the Company. 

(17) On or about the 5th day of December, 1947, 
Henry Batjer, as agent of Respondent, called all 
employees of the San Angelo, Texas, office into 
a meeting and said substantially that a majority 
of employees in the bargaining unit had already 
signed said petition and that the Company did 
not think it was fair to these particular Respon¬ 
dent employees not to have a chance to sign said 
petition, that it was not compulsory, but “I wish 
to hell you would sign it,” at which time said 
petitions were left in the room on the table, that 
when said Respondent employees did not sign said 
petitions as requested that Respondent employees 

were called in to an additional meeting on 
the following day at which time the said 
Henry Batjer, as agent of Respondent, in¬ 
sisted that the men sign the petitions. 
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(18) On or about the 7th day of December, 1947, 
K. K. Francis and Russell Crownover, as agents 
of Respondent, requested several of Respondent’s 
employees located at Stamford, Texas, to sign said 
petitions and stated to said Respondent employee 
in substance that George Spoon’s name was on 
the list from District E, which George Spoon was 
a committee man for the Union, that 80% of the 
employees had signed the petitions and that the 
Company did not need any more signatures but 
that the Company wanted to give each crew a 
chance to sign, that they had a list of the districts 
which they had made and that they wanted the 
Respondent employees there to study the petition 
over and decide about signing it, but that they 
wanted said petition back by “Tuesday morning,” 
that during said time and shortly after the first 
statements were made above mentioned, Russell 
Crownover, as agent of Respondent, came back 
into the room and stated in substance that he was 
not in bargaining unit and had no authority in 
the unit but that he personally thought that Re¬ 
spondent’s employees were just throwing their 
money away paying dues into the Union because the 
Union was not even going to get a contract and 
which Crownover at said time directed remarks 
to one Respondent employee which was in substance 
an inquiry as to why said employee was so strong 
for the Union and why was it that the employee 
wanted the Union. 

(19) On or about the 7th day of December, 1947, 
K. K. Francis, as agent of Respondent, stated to 

several of Respondent’s employees located 
2110 at Spur, Texas, in substance that he pos¬ 

sessed at that time photostats of petitions 
signed by other employees of Respondent and that 
the Company was giving these employees of Re- 
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spondent a chance to sign the petitions, that Re¬ 
spondent employees did not need a union, that the 
Company never did and never would get along 
with the Union, that it would be better if they 
signed said petitions. 

(20) On or about the 7th day of December, 1947, 
K. K. Francis, as agent of Respondent, stated to 
one of Respondent’s employees in substance that 
the Company was trying to get enough percentage 
signed up to break this Union and that the said 
K. K. Francis did not know whether the Company 
could obtain enough signatures to break the Union, 
but that he wanted said Respondent employee to 
present the petitions to the other boys, that another 
man was taking the petitions around over other 
parts of the Respondent’s district and that he 
thought this Respondent employee was the “ring 
leader” of the Union in this district and might 
have more influence with the employees there. 

8. In order to insure the employees of Respondent full 
benefit of their right to self-organization and collective 
bargaining and otherwise effectuate the policies of the 
Act, all employees of the Company’s transmission, dis¬ 
tributing and service departments in Districts A, B, C, E, 
F, G, H, J, and K, including linemen, sub-station main¬ 
tenance men, service men and including apprentices, help¬ 
ers, ground men and laborers attached permanently to 
the crews in the above departments and including truck 
drivers except for casual and temporary employees and 
all other laborers, sub-station operators, combination local 
managers, office, clerical and technical employees, meter 
man, patrol man and all supervisory employees 
2111 having authority to hire, promote, discharge and 
disclipline employees or otherwise effect changes in 
the status of employees or effectively recommend such ac¬ 
tion, constitute a unit for the purposes of collective bar- 
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gaining within the meaning of Section 9, sub-division (b) 
of the Act. 

9. On or about the 12th day of August, 1946, a majority 
of the employees of Respondent in the unit described above 
in Paragraph 8 designated or selected the Union as their 
representative for the purposes of collective bargaining 
with Respondent and at all times since that time the Union 
has been the Representative for the purposes of collective 
bargaining of the majority of employees in said unit and 
by virtue of Section 9, sub-division (a) of the Act has been 
and is now the exclusive representative of all employees 
in the said unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of employment or 
other conditions of employment. 

10. On or about the 12th day of August, 1946, the Union 
requested Respondent to bargain collectively in respect to 
rates of pay, wages, hours of employment or other condi¬ 
tions of employment with the Union as the exclusive repre¬ 
sentative of all employees of Respondent in the unit de¬ 
scribed above in paragraph 8. 

11. On or about August 12, 1946, and at all times there¬ 
after, and particularly on August 26, September 5, Septem¬ 
ber 20, October 1, October 11, October 15, October 16, Octo¬ 
ber 17, October 31, November 1, November 2, November 14, 
November 15, November 16, all in 1946, and January 1, 
January 10, January 11, January 14, January 20, January 
28, February 5, February 6, February 7, February 8, Feb¬ 
ruary 9, February 15, March 3, March 4, March 5, March 6, 
March 20, March 25, April 3, April 4, April 17, May 12, 
May 16, May 17, May 19, May 29, May 30, May 31, June 2, 

June 3, July 28, August 1, August 28, Septem- 
2112 ber 8, September 19, September 26, October 18, Octo¬ 
ber 24, October 30 and November 8, and continuing 
thereafter to the present time, Respondent did and does 
refuse and continues to refuse to bargain collectively with 
the Union as the exclusive bargaining representative of all 
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employees in the unit described above in paragraph 8, and 
more particularly but not limited to such refusals Respond¬ 
ent has granted many and numerous wage increases which 
have been made by Respondent unilaterally and without 
consultation or discussion with the Union, that on or about 
the 3rd day of September, 1947, Respondent proposed cer¬ 
tain additional wage increases which increases were agreed 
to by the Union and which wage increases were to be joint 
between Respondent and Union, but Respondent refused 
to post said increases in wages as a joint agreement but 
instead thereof posted the said wage increase initiated 
from Respondent alone, and Respondent more particularly 
but not limited to such refusal did on or about the 19th day 
of September, 1947, and on the 8th day of November, 1947, 
refuse to meet with the Union for the purpose of negotiating 
a contract between Respondent and the Union, and by so 
doing and by so refusing on each and every occasion above 
referred to, Respondent did refuse and continues to refuse 
to bargain collectively with the Union as the exclusive bar¬ 
gaining representative of all employees in the unit described 
above in paragraph 8. 

12. By the acts described above in paragraph 7 and by 
each of said acts, Respondent did interfere with, restrain 
and coerce and is interferring with, restraining and coerc¬ 
ing its employees in the exercise of the rights guaranteed 
in Section 7 of the Act, and did thereby engage in and is 
hereby engaging in an unfair labor practice within the 
meaning of Section 8, subdivision (1) of the National La¬ 
bor Relations Act and Section 8(a), subdivision (1) of the 
Labor Management Relations Act, both of wLich Acts are 
cited above. 

2113 13. By the acts described above in paragraph 11, 

Respondent did engage in and is thereby engaging in 
an unfair labor practice within the meaning of Section 8, 
subdivision (5) of the National Labor Relations Act and 
Section 8(a), subdivision (5) of the Labor Management 
Relations Act, both of v T hich Acts are cited above. 
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14. The activities of Respondent as described in para¬ 
graphs 7 and 11 occurring in connection with the opera¬ 
tions of Respondent described above in paragraphs 2, 3, 4, 
and 5 have a close, intimate and substantial relation to trade, 
traffic and commerce among the several states and tend to 
lead to labor disputes, burdening and obstructing commerce 
and the free flow of commerce. 

15. The acts of Respondent described above constitute 
unfair labor practices within the meaning of Section 8, 
subdivisions (1) and (5) and Section 2, subdivisions (6) and 
(7) of the National Labor Relations Act and Section 8(a), 
subdivisions (1) and (5) and Section 2, subdivisions (6) 
and (7) of the Labor Management Relations Act, both of 
said Acts being cited above. 

16. WHEREFORE, the General Counsel of the National 
Labor Relations Board, has caused this Complaint to be 
signed and issued by the Regional Director of the Sixteenth 
Region on the 24th day of June, 1948, against the West 
Texas Utilities Company, Inc., Respondent herein. 

Edwin A. Elliott, 
Regional Director 
Sixteenth Region 

• ••••••••• 
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2118 United States of America Before 

The National Labor Relations Board 

In the Matter of 

West Texas Utilities Company, Inc. 

and 

Internationa!. Brotherhood of Electrical Workers, 
Locals No. 896, 920 and 1044, AFL 

No. 16-CA-26 

Original Answer of 
West Texas Utilities Company, Inc. 

COMES NOW, West Texas Utilities Company, Respond¬ 
ent in the above styled and numbered cause, and after 
having been served with the aforesaid Complaint on June 
25, 1948, and thereafter on June 30, 1948, the Honorable 
Regional Director of the Sixteenth Region of The National 
Labor Relations Board did grant unto Respondent an ex¬ 
tension of time within which to file its Answer to July 
9,1948, and does here and now file its Answer to said Com¬ 
plaint and for same would respectfully show the following; 

L 

Respondent moves that said Complaint in its entirety 
be quashed and dismissed with the exception of that por¬ 
tion of Paragraph 11, which reads: 

“On or about May 16, May 17, May 19, May 29, May 
30, May 31, June 2, June 3, July 28, August 1, August 
28, September 8, September 19, September 26, Octo¬ 
ber 18, October 24, October 30 and November 8, and 
continuing thereafter to the present time, Respondent 
did and does refuse and continues to refuse to bargain 
collectively with the Union as the exclusive bargaining 
representative of all employees in the unit described 
in paragraph 8,” 
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and such other sentences or portions of said Com- 
2119 plaint only, if any, that is related and limited ex¬ 
clusively to this charge and with the dates therein 
alleged for the reason that all other acts and charges are 
alleged to have occurred more than six (6) months prior 
to the filing of a charge predicated upon said alleged acts 
and are by virtue thereof, barred by the limitation as pro¬ 
vided by Section 10(b) of National Labor Relations Act 
as amended, and in support thereof, would respectively 
show the following: 

a. That heretofore on or about November 12, 1947, 
the International Brotherhood of Electrical Workers, 
the Union involved in the aforementioned Complaint 
filed a charge with the National Labor Relations Board 
alleging that Respondent was guilty of unfair labor 
practice for failure and refusal to bargain within the 
meaning of section 8(a) (5) of the National Labor 
Relations Act as amended. 

b. That under this charge an investigation was made 
by the National Labor Relations Board. 

c. That thereafter on May 17, 1948, an amended 
charge was filed by the International Brotherhood of 
Electrical Workers which said charge confined and 
limited the allegations of unfair labor practices to 
alleged acts occurring on and after May 16, 1947, in 
violation of such section 8(a) (5) of the National La¬ 
bor Relations Act as amended. 

d. That in said amended charge upon which said 
Complaint is predicated, the said Union for the first 
time alleges and charges the Respondent with the per¬ 
formance of acts occurring more than six (6) months 
prior to the filing of this said charge in violation of 
section 8(a) (1). 

e. That no further investigation has been made by 
the National Labor Relations Board since the filing 
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of first amended charge by the International Brother¬ 
hood of Electrical Workers. 

f. That said Complaint is in no manner limited or 
confined to the first amended charge but expands 
2120 thereon to charges against the Respondent of 
acts all barred by limitation under section 10(b) 
of the National Labor Relations Act as amended. 

That by virtue of the aforesaid, each and all of the 
allegations and charges set forth in said Complaint 
should be in all things quashed and said Complaint 
dismissed except for the limited allegations above re¬ 
ferred to in said Complaint which are the only allega¬ 
tions supported by said original charge or the first 
amended original charge made by the Union. 

n. 

Respondent excepts and objects to sub-paragraph (a) 
under paragraph numbered 7 of said Complaint and moves 
that said sub-paragraph be in all things stricken or that 
the Honorable General Counsel of the National Labor Re¬ 
lations Board be required to plead with more particularity 
the names, places and times as to what persons performed 
such alleged acts as the agent of this Respondent. That 
said alleged acts are so general and indefinite as it does 
not apprise this Respondent of what type character or 
otherwise means of evidence with which it may be con¬ 
fronted • upon a hearing hereof, thereby depriving this 
Respondent of the time necessary for it to prepare its de¬ 
fense to said charges as set forth in said paragraph. 

m. 

Respondent excepts and objects to the following named 
sub-paragraphs under paragraph 7 of said Complaint, to- 
wit, (b), (c), (d), (e), (h), (i), and the following sub-para¬ 
graphs under sub-paragraph (i), to-wit: (1), (2) (3) (4), 
(5), (6), (7), (8), (9), (10), (11), (12), (13), (14), (15), 
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(16), (17), (18), (19) and (20), and moves that said para¬ 
graphs and each of them be stricken from said Complaint 
or that each of said paragraphs be clarified to the extent 
hereinafter complained of in order that this said re- 
2121 spondent may be apprised of the contentions of the 
Honorable General Counsel of the National Labor 
Relations Board and in support of said motion would re¬ 
spectfully show that heretofore there has existed between 
the Union and Respondent a bona fide dispute as to the 
status of certain employees involved in the bargaining unit 
referred to in said Complaint. The question and dispute 
being whether or not certain employees such as J. C. Miller, 
Bonnie Sudderth, H. H. Reavis and others referred to in 
said Complaint are supervisory employees and a part of 
management or employees coming within the bargaining 
unit. In this connection the Honorable General Counsel 
does not allege that any of the parties named as to have 
acted as agent of this Respondent to be or to have been 
supervisory employees. That Respondent has no way of 
determining whether or not it is the contention of the Honor¬ 
able General Counsel that Respondent is held or alleged to 
be held responsible for acts of employees who it is not 
contended by the Honorable General Counsel is an em¬ 
ployee within the bargaining unit. 

In further support of this motion, exception and objec¬ 
tion, Respondent excepts and objects to each of the afore¬ 
named sub-paragraphs including sub-paragraphs (f), (g), 
under paragraph 7 for the reason that assuming tfiat each 
and all of the allegations set forth in said paragraphs are 
true, which said Respondent does not admit but specifically 
denies, but making this assumption no act is alleged which 
would constitute unfair labor practice under any of the 
terms or provisions of the National Labor Relations Act 
as amended and Labor Management Relations Act of 1917 
and to hold to the contrary would be an illegal deprivation 
of the right of free speech and in violation of the Constitu¬ 
tional rights of the persons named including this Respond¬ 
ent. 
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XV. 

Respondent objects and excepts to that portion of para¬ 
graph 11 in said Complaint which states; 

“Respondent has granted many and numerous wage 
increases which have been made by Respondent unilat¬ 
erally and without consultation or discussion with the 
Union ...” 

2122 for the reason that said allegation would not and 
does not constitute an unfair labor practice under 
the National Labor Relations Act as amended or Labor 
Management Relations Act of 1947 unless said wage in¬ 
creases were made in such manner to employees within the 
bargaining unit of which the Union represented. That said 
allegation is not so limited and by virtue thereof, should 
be stricken from said complaint. 

V. 

For further Answer herein and without waiving the fore¬ 
going but specially insisting upon same, Respondent admits 
that it is a Texas private corporation, engaging in an es¬ 
sential public service which vitally affects the health, safety, 
comfort and general welfare of the people living in the 
West Texas area, to-wit, in furnishing the people of the 
West Texas area, power and electricity. That Respondent 
is engaged in interstate commerce as defined under the 
National Labor Relations Act as amended and comes within 
the jurisdiction of the National Labor Relations Board. 

VI. 

Respondent specially denies that any of the allegations 
set forth in the following named paragraph and sub-para¬ 
graphs of said Complaint are true, to-wit, paragraph 7, 
sub-paragraphs (a), (b), (c), (d), (e), (f), (g), (h), and 
(i), under paragraph 7, sub-paragraphs (1), (2), (3), (4), 
(5), (6), (7), (8), (9), (10), (11), (12), (13), (14), (15), 
(16), (17), (18), (19) and (20), under sub-paragraph (i), 
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under paragraph number 7, paragraph 10, paragraph 11, 
paragraph 12, paragraph 13, paragraph 14, and paragraph 
15, and in support of this denial, Respondent alleges that 
each and all of the said allegations set forth in the afore¬ 
named paragraph and sub-paragraphs are untrue and are 
without foundation of fact and of this special denial does 
here and now’ verify. 

VII. 

In Answer to paragraph 7 of said Complaint, Respondent 
specially denies that any of its officers, agents or 
2123 employees, as referred to in said Complaint, at any 
time, has vilified, disparaged or expressed disap¬ 
proval of the Union or has interrogated its employees con¬ 
cerning their Union affiliations or has urged, persuaded, 
threatened or warned or in any way otherwise coerced or 
interfered wdth its employees to refrain from assisting or 
becoming members of or remaining members of the Union 
or has ever kept under surveillance any meeting places, 
meetings or other activities of the Union or over any con¬ 
certed activities of its employees for the purpose of self 
organization in any respect whatsoever or in any manner 
as alleged in said Complaint. 

vin. 

In Answer to sub-paragraph (a), under paragraph 7, 
set forth in said Complaint, Respondent specially denies 
that any of its agents, officers or employees as a part of 
management or at its direction stationed themselves at 
points in or near the Cactus Hotel located in the City of 
San Angelo, Texas, immediately prior or during the time 
wrhen meetings of the Union w’ere held for the purpose of 
surveillance of said meetings or for any other purpose. 

IX. 

In Answer to sub-paragraph (b), under paragraph 7, 
Respondent specially denies that on or about the third day 
of March 1946, or at any other time, that Miles Turner, 
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as an agent, supervisor of this Respondent or at its direc¬ 
tion, inquired of any of Respondent’s employees whether 
or not they attended a meeting of thq. Union held a few 
nights previous to said date or further inquired of them 
as to the names of other Respondent employees who at¬ 
tended said alleged meeting. 

X. 

In Answer to sub-paragraph (c), under paragraph 7, 
of said complaint, Respondent specially denies that on or 
about the 15th day of June 1946, or at any other time, 
2124 the said K. K. Francis as agent or supervisor or as 
part of management of Respondent or at its direc¬ 
tion requested that one of Respondent’s employees per¬ 
suade said Respondent employee’s brother to discontinue 
the latter’s membership in the Union. 

XI. 

In Answer to sub-paragraph (d), under paragraph 7, 
Respondent specially denies that on or about the 16th day 
of June, 1946, that it or at any other time J. R. Seales, as 
agent or supervisor or part of management of Respondent, 
or at its direction inquired of one of the Respondent’s em¬ 
ployees or any of Respondent’s employees whether said 
employee or employees had joined the Union or performed 
any act in violation of the National Labor Relations Act 
as amended or the Labor Management Relations Act of 
1947 or any other Act that would constitute an unfair labor 
practice. 

xn. 

In Answer to sub-paragraph (e), under paragraph 7, 
of said Complaint, Respondent specially denies that on or 
about the 12th day of August 1946, or on any other date, 
John A. Hutchinson, as agent or supervisor or as part of 
management of Respondent or at its direction, at any time, 
stated to any of Respondent’s employees in substance that 
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since employee or employees was active in organizing the 
Union, he wondered if said employee could not be just as 
active in stopping it and further specially denies that the 
said John A. Hutchinson, as agent, supervisor or as a part 
of the management of Respondent or at its direction, per¬ 
formed any act or acts which would constitute an unfair 
labor practice or be in violation of the National Labor Re¬ 
lations Act as amended or the Labor Management Act of 
1947. 


xni. 


In Answer to sub-paragraph (f), under paragraph 7, of 
said Complaint, Respondent specially denies that 
2125 the posting of said Notice referred to in said para¬ 
graph vras done unilateraly and without consulta¬ 
tion and acceptance and approval by the Union or consti¬ 
tuted any unfair labor practice or any violation of the 
National Labor Relations Act as amended or the Labor 
Management Relations Act of 1947. 


XIV. 

In reply to sub-paragraph (g), under paragraph 7, Re¬ 
spondent specially denies that on or about the 15th day of 
of July 1947, or at any other time, Frank Cain as agent, 
supervisor or part of management of Respondent, or at 
its direction, stated in substance to one of Respondent’s 
employees that the said Respondent employee would be 
better off if he were to deal individually with the Company 
and forget the Union, or performed any other act or made 
any other statement which would constitute an unfair labor 
practice or a violation of the National Labor Relations Act 
as amended or the Labor Management Relations Act of 


In Answer to sub-paragraph (h), under paragraph 7, 
of said Complaint, Respondent specially denies that on 
or about the 1st day of September 1947, or at any other 
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time, W. B. May, as agent, supervisor or part of manage¬ 
ment of Respondent, or at its direction, stated to one of 
Respondent’s employees in substance that he could not 
receive the promotion or any promotion because Respond¬ 
ent employee was in the bargaining unit and that for 
such reason said employee would not receive a promotion 
or performed any other act or acts or made any other 
statements which would constitute an unfair labor practice 
or be a violation of the National Labor Relations Act as' 
amended or the Labor Management Relations Act of 1947. 

XVI. 

In Answer to sub-paragraph (i), under paragraph 7, 
of said Complaint, Respondent specially denies that it or 
any of its officers, agents or supervisory employees 
2126 or other employees or at its direction at any time, 
sponsored, circulated, promoted or otherwise di¬ 
rected the circulation or promotion or signing of any peti¬ 
tions to the effect that said employees who did or would 
sign said alleged petitions to the effect they did not want 
the Union as their exclusive bargaining agent and further 
specially denies that it in any way formulated, originated, 
sponsored, circulated, promoted or otherwise directed the 
formulation, origination, sponsorship or circulation or 
promotion of said alleged petitions or any petitions to be 
signed by said Respondent’s employees or performed any 
other act in connection with said alleged petitions which 
would constitute an unfair labor practice or be in violation 
of the National Labor Relations Act as amended or the 
Labor Management Relations Act of 1947, or any part 
thereof. 

xvn. 

In Answer to sub-paragraph (1) under sub-paragraph 
(i), under paragraph 7, Respondent specially denies that 
on or about the 1st day of July 1947, or at any other time, 
J. C. Miller as its agent, supervisor or as a part of manage¬ 
ment of Respondent or at its direction, requested one of 
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Respondent’s employees located at Stamford, Texas, to 
sign said petitions or any petitions, or did any act or made 
any statement which would constitute an unfair labor prac¬ 
tice or a violation of the National Labor Relations Act as 
amended or the Labor Management Relations Act of 1947. 

xvm. 

In replv to sub-paragraphs (1), (2), (3), (4), (5), (6), 
(7), (8), (9), (10), (11), (12), (13), (14), (15), (16), (17), 
(18), (19), and (20), under sub-paragraph (i), under para¬ 
graph 7, of said Complaint, Respondent specially denies 
that J. C. Miller, Jay Garrett, H. H. Batjer, Bonnie Sud- 
derath, H. H. Reavis, Alvin Cadenhead, K. K. Francis, 
Bob Weaver, or Russell Crownover or either of them, indi¬ 
vidually or collectively, as agents, supervisors or as a part 
of management of Respondent or at its direction did any 
■ of the following acts or omissions as alleged in said Com¬ 
plaint, to-wit; 

2127 (1) Requested any of Respondent’s employees 

at any time to sign any petitions or petition re¬ 
ferred to in said Complaint. 

(2) Stated that Mr. Campbell, President of Respond¬ 
ent, would have no Union or that he had at that time 
a copy of said petitions with the signatures appearing 
thereon and that if any of the Respondent’s employees 
wished to check on said petitions they could do so. 

(3) Stated in substance that one of the “big shots” 
was behind said petition and that employees who signed 
would get along better with the Company. 

(4) Stated in effect that District H had to be signed 
up 100% before the petition was mailed to Abilene. 

(5) That the petitions came from Abilene, the home 
office of the Company and that the Respondent was 
not going to raise any wages of any of its employees 
unless they, the said Respondent employees first got 
out of the Union. 
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(6) Stated in substance that the petitions were from 
Abilene, the Respondent’s home office and that K. K. 
Francis was behind them and upon inquiry as to what 
would happen if they did not sign said petition, stated 
in substance that it would be pretty bad for those who 
did not sign the petitions. 

(7) Stated in substance that it might hurt Respon¬ 
dent’s employee’s job not to sign said petition. 

(8) Stated in substance that all men in Stamford 
were trying to overthrow the Union. 

(9) Stated in substance that the said Respondent 
employees had better pay attention to “Miller” about 
the Union business because if they did not sign, it 
might affect their jobs later on and stated in substance 
that the best thing the men could do would be to with¬ 
draw from the Union. 

(10) Stated in substance to said Respondent em-t 
ployees that all of the other employees had 

2128 signed and he, the said Cadenhead, had signed 
said petitions in order to protect himself from 
discrimination by the Company. 

(11) Stated substantially that a majority of the em¬ 
ployees in the bargaining unit had already signed said 
petition and that the Company did not think it -was fair 
to these particular Respondent employees not to have 
a chance to sign said petition, that it was not compul¬ 
sory, but “I wish to hell you would sign it.” 

(12) Stated substantially that he or they thought 
that Respondent employees were just throwing their 
money away paying dues into the Union because the 
Union was not even going to get a contract. 

(13) Stated that Respondent employees did not need 
a Union, that the Company never did and never would 
get along with the Union, that it would be better if they 
signed said petitions. 
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(14) Stated in substance that the Company was try¬ 
ing to get enough percentage signed up to break this 
Union and that he or they thought this Respondent 
employee was the “ring leader” of the union in this 
district and might have more influence with the em¬ 
ployees there. 

That this Respondent specially denies that either of the 
aforenamed employees of said Company either as its agent, 
supervisor or part of management of Respondent or as its 
direction, either individually or collectively, ever made 
any of the aforesaid statements or committed any act or 
made any statement which could be construed as an unfair 
labor practice or be in violation of any of the provisions 
of the National Labor Relations Act as amended or the 
Labor Management Relations Act of 1947. 

XIX. 

This Respondent in answer to paragraph numbered 9, in 
said Complaint, specially denies that the Union has 
2129 been the representative for the purposes of collective 
bargaining of a majority of the employees in said 
unit referred to in said Complaint since November 8, 1947, 
and demands strict proof thereof, to the contrary. 

XX. 

In Answer to paragraph 11, of said Complaint, Respond¬ 
ent specially denies that it ever at any time refused to bar¬ 
gain with the Union either prior to August 12, 1946, or 
at any of the other times named in said paragraph up to 
and including November 8, 1947, and of this special denial 
demands strict proof thereof, to the contrary. Respondent 
further specially denies that it has granted many and 
numerous wage increases to employees included in the unit 
unilateralv and without consultation or discussion or ap¬ 
proval of the Union. Respondent further specially denies 
that it proposed unilateraly and without the approval of 
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the Union additional wage increases or posted any uni¬ 
lateral notices of such proposed wage increases on a uni¬ 
lateral basis or without the approval and consent of the 
Union and of these special denials demands strict proof 
thereof, to the contrary. 

XXI. 

In Answer to paragraphs number 12, 13, 14 and 15 of 
said Complaint, this Respondent specially denies that any 
of the acts complained of even though admitted but in all 
things denied by Respondent, does constitute interference 
or the restraining or coercing of employees in violation 
of any section of the National Labor Relations Act as 
amended or the Labor Management Relations Act of 1947 
or that any such acts would constitute an unfair labor prac¬ 
tice within the meaning of section 8, subdivision (1) and (5) 
of the National Labor Relations Act as amended or Labor 
Management Relations Act of 1947 or section 8(a), sub¬ 
division (5) of the Labor Management Relations Act of 
1947, or of section 2, subdivision (6) and (7) of the Na¬ 
tional Labor Relations Act or of section 8(a) sub- 
2130 division (1) and (5) in section 2, subdivisions (6) and 
(7) of the Labor Management Relations Act or in 
any other manner would constitute an unfair labor practice 
and of these special denials demands strict proof thereof, 
to the contrary. 

xxn. 

For further answer herein, if same be necessary, and 
without waiving either or any of the foregoing but specially 
insisting upon same, this Respondent would respectfully 
represent and show the following: 

a. That heretofore on or about May 24, 1946, locals 
No. B-898, B-920, B-1044 of the International Brother¬ 
hood of Electrical Workers, AFL, petitioned the 
Honorable National Labor Relations Board for the 
Sixteenth Region for certification as the exclusive bar¬ 
gaining representatives of the employees in the follow¬ 
ing unit: 


\ 
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“Includes all employees in the Company’s 
transmission, distribution, and service depart¬ 
ments in districts A, B, C, E, J, and K, classified 
as Foreman, Lineman, Sub-station Maintenance 
men, Service men, Refrigeration Service men, Ap¬ 
pliance Service men, including apprentices, helpers, 
truck drivers and ground men except for part time 
employees, combination local managers, office and 
clerical employees, all employees in districts G 
and H and all supervisory employees with author¬ 
ity to hire, promote, discharge, discipline or other¬ 
wise effect changes in the status of employees or 
effectively recommend such actions.” 

That thereafter innumerable conferences were held 
between the Respondent and the Union with the Na¬ 
tional Labor Relations Regional Director for the Six¬ 
teenth Region during which time the Respondent ob¬ 
jected to the inclusion of its foreman in said unit but 
after arriving at an agreement with reference to the 
status of said foreman, the Respondent entered 
2131 into a consent agreement for an election cover¬ 
ing employees in the following described bar¬ 
gaining unit: 

“All employees in the Company’s transmis¬ 
sion, distribution and sendee departments in dis¬ 
tricts A, B, C, E, G, H, and J and K, including 
linesmen, sub-station maintenance men, sendee 
men, appliance service men, refrigeration service 
men and including apprentices, helpers, ground 
men and laborers attached permanently to the 
crews in the above departments and including 
truck drivers, except for casual and temporary 
employees and all other laborers, sub-station 
operators, combination local managers, office, cleri¬ 
cal and technical employees, meter men, patrol¬ 
men and all supervisory employees having author¬ 
ity to hire, promote, discharge and discipline em- 
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ployees or otherwise effect changes in the statns 
of employees or effectively recommend such 
action.” 

That thereafter in direct violation of the conditions of 
the agreement for a consent election the Union began the 
circularization of a propoganda sheet in which it repre¬ 
sented to the respective employees in the unit that the 
foreman and supervisory employees were eligible to vote 
in said election and would be represented by the Union and 
included as a part of the bargaining unit. That in addition 
thereto the Union made fabulous promises to the respec¬ 
tive employees in the event the election carried and they 
were represented by the Union. There were approximately 
210 eligible voters included by the Union, out of which 
only 189 voted. The election carried in favor of the Union 
by a vote of 112 to 77. The International Brotherhood of 
Electrical Workers, locals No. B-898, B-920 and B-1044 
AFL was on August 2, 1946, duly certified as the exclusive 
bargaining agent for the unit above referred to represent¬ 
ing said employees. 

That thereafter nothing else was heard from the Union 
until on or about the latter part of August 1946 at which 
time arrangement was made for the first negotiating 
2132 conference to be held on September 10 and 11th in 
Abilene, Texas. At the time of such conference the 
representatives of the Union were requested by the Re¬ 
spondent to prepare in writing the proposed type of con¬ 
tract they desired to have signed by Respondent. The nego¬ 
tiating committee for the Union declined to do this, but 
stated that the contract would have to be built clause by 
clause, sentence by sentence, through oral negotiation at 
which time Respondent advised the bargaining representa¬ 
tives for the union that such would be very time consuming 
and that much could be expedited by the presentation by 
the union of their position in writing in order that the 
Company may have been put in a position to make its ob¬ 
servations and counter-offers. That from that date until 




30 


on or about May 16, 1947, the negotiating committee for 
the Respondent met with the negotiating committee for 
the Union over twenty-five times in conferences lasting 
from one day to three and one-half days in duration. Many 
of these meetings were held in joint conference with mem¬ 
bers of the U. S. Conciliation Service. This Respondent 
would show’ that each and all of the conferences w'ere held 
in good faith and that the reasons for the failure of a com¬ 
plete agreement revolved primarily around economic issues 
since most of the working rules and other conditions of 
employment were more than satisfactory with the employ¬ 
ees and were far more beneficial than similar -working 
rules and conditions existing in similar employments. That 
on or about March 6, 1947, the Respondent through its 
negotiating committee and the committee for the Union 
entered into a joint agreement authorizing the payment 
of hourly wage increases for various employees included 
in the bargaining unit. That thereafter on or about May 
16, 1947, the negotiating committee for the Respondent 
and the negotiating committee for the Union entered into 
joint agreement postponing further negotiations indefi¬ 
nitely as most of the controversial issues had been worked 
out with the exception of wage rates, which aside from 
Union security and some minor economic issues w*as the 
reason for a contract not being signed at that time. 
2133 That thereafter on or about the latter part of 
October 1947* the representatives of the Union com¬ 
municated with representatives of the Respondent for the 
continuation of negotiations at w’hich time the Respondent 
requested that the Union furnish it with evidence of the 
fact that it had complied with the Labor Management Re¬ 
lations Act of 1947 in filing affidavits as prescribed by that 
Law. That on or about October 30, 1947, the Union repre¬ 
sented unto the Respondent that it had complied with the 
Labor Management Relations Act of 1947 and was ready 
to resume negotiations on the preparation of said contract. 
The Respondent agreed to resume negotiations with the 
Union and a date, to-wit, November 8, 1947, w T as agreed 
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upon for the next meeting of the respective negotiating 
committees. 

Immediately prior to November 8,1947, the management 
of Respondent was presented with various and sundry peti¬ 
tions signed by over eighty five (85%) percent of the em¬ 
ployees of Respondent included in the bargaining unit 
notifying the Respondent’s management that they did not 
consider the Union as their representative and did not 
want the Union to represent them in negotiations with the 
management of Respondent. These petitions were for¬ 
warded to the National Labor Relations Board of the Six¬ 
teenth Region for their information and at which time the 
Respondent advised the Board that it was declining to 
negotiate further with the Union until some determination 
was made as to whether or not the Union did represent a 
majority of the employees in the bargaining unit. At such 
time the Respondent advised the Regional Director of the 
National Labor Relations Board for the Sixteenth Region 
that it was perfectly willing and ready to continue negotia¬ 
tions with the Union as soon as the Board would determine 
whether or not the Union did represent a majority of the 
employees in said bargaining unit. 

2134 The Respondent was informed by the Regional 
Director of the National Labor Relations Board that 
the information petition of Respondent could not be ac¬ 
cepted and mailed to Respondent forms and instruction to 
deliver and convey to the employees advising them that 
they would have to petition the Board directly according 
to the rules of the National Labor Relations Board. The 
forms and instructions were relayed to the employees pur¬ 
suant to the instructions from the Regional Director at 
which time careful and exacting instructions were given 
to the supervisory employees that under no conditions were 
they to either encourage or discourage the signing of said 
petitions but to relay the instructions impartially and 
without bias. 

That immediately thereafter Respondent was informed 
by the National Labor Relations Board that a formal peti- 


32 


tion had been filed by a number of its employees included in 
the bargaining unit, but that said application by the said 
employees could not be processed until the disposition of 
an unfair labor practice charge, which had been filed by 
the Union on or about November 12, 1947. 

That Respondent has at all times advised the Union and 
the National Labor Relations Board that they were ready 
and willing to resume negotiations with the Union as soon 
as the Board would advise the Respondent as to whether 
or not the Union represented a majority of the employees 
in said bargaining unit. That the Respondent still at this 
time and here and now is ready to bargain in good faith 
and attempt to negotiate a contract between the Respond¬ 
ent and the Union as soon as this Respondent is informed 
by the National Labor Relations Board that the said Union 
does represent a majority of the employees in the bar¬ 
gaining unit. 

2135 That this Respondent would show that it has 
more than bargained in good faith with the Union 
and even has at times on its own volition furthered the in¬ 
terests of the Union by agreeing to increase "wages of em¬ 
ployees in the unit even before many of the major issues 
existing between the Respondent and the Union had been 
settled. This Respondent would show in this connection 
that the reason for the present predicament of the Union 
status with the employees of Respondent is that the Union 
made employees fabulous and wholly inconsistent promises 
which they themselves knew at the time they could not ful¬ 
fill and that outside of the fact that the employees wanted 
more money, as all employees and all persons do, no matter 
for whom they work, that the employees of this Respond¬ 
ent were perfectly happy and are perfectly happy with 
their employment and their employment conditions. That 
in this connection this Respondent would show that this 
unfair labor practice charge was amended by the Union 
on or about May 15, 1948, and for the first time alleged 
the innumerable violations set forth in the said Complaint, 
as the first charge filed on or about November 12, 1947, 
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made only the allegation that the Respondent had refused 
to bargain with the Union. 

That in this connection Respondent would show that this 
charge is filed by the Union for the sole purpose of delay¬ 
ing the determination of the real issue, that being whether 
or not the Union does represent a majority of the employees 
in said alleged bargaining unit. The Union now wishes to 
use the facilities of the National Labor Relations Board to 
force an agreement upon the majority of the employees 
to compel said employees to accept the Union as their repre- 
tative whether they desire such representation or not. 
The said Union realizes that it has broken all of the fabu¬ 
lous promises and representations that it made to said 
employees and that it is through their own deficiencies that 
they have lost the faith and goodwill of their respective 
members among the employees in the bargaining unit 
involved. 

2136 WHEREFORE, PREMISES CONSIDERED, Re¬ 
spondent prays that this complaint be in all things 
dismissed as against the said Respondent. 

IRION & CAIN 
By Frank Cain, 

Attorneys for Respondent, 

West Texas Utilities Company. 

STATE OF TEXAS 
COUNTY OF TAYLOR 

BEFORE ME, the undersigned authority, on this day 
personally appeared F. W. Schroeder and who after being by 
me upon oath duly deposes and says that he is duly elected 
and acting Vice President of West Texas Utilities Com¬ 
pany, Respondent in the above styled and numbered cause; 
that he has the authority to make this affidavit for and in 
behalf of said Respondent; that he has read and understood 
each and all of the foregoing set forth in the aforesaid 
Answer of Respondent, West Texas Utilities Company 
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and that each and all of the denials and allegations set forth 
therein are, within his knowledge, true and correct. 

F. W. SCHROEDER, 

Affiant 


SWORN AND SUBSCRIBED to before me by the said 
F. W. Schroeder on this the 7th day of July, A. D. 1948 
at Abilene, Texas. 

C. C. Sellers, 

Notary Public in and for 
Taylor County, Texas. 

The post office address of Respondent, West Texas Utili¬ 
ties Company, is Abilene, Texas. 

A copy of this Answer has been furnished J. W. Null, 
International Representative of the International Brother¬ 
hood of Electrical Workers, Fort Worth, Texas. 


2137 STATE OF TEXAS 
COUNTY OF TAYLOR 

BEFORE ME, the undersigned authority, on this day 
personally appeared Arthur S. Harker, and who after be¬ 
ing by me upon oath duly sworn deposes and says: 

That he is the duly authorized and acting Secretary of 
West Texas Utilities Company, Respondent in the above 
styled and numbered case; that he keeps the minutes and 
records of the Respondent; that the said F. W. Schroeder 
is the duly authorized, acting and elected Vice President 
of West Texas Utilities Company, Respondent herein; that 
he has been given full power of attorney, authority and 
direction to sign the aforesaid instrument and make affi¬ 
davit thereto for and in behalf of Respondent and has full 
power and authority to act for and in behalf of said Re- 
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spondent in this case; that the seal of the Respondent cor¬ 
poration is inscribed hereon. 

Arthur S. Harker, 

Affiant 

SUBSCRIBED AND SWORN TO before me by the said 
Arthur S. Harker on this the 7th day of July, A. D. 1948 
at Abilene, Taylor County, Texas. 

C. C. Sellers, 

Notary Public in and for 
Taylor County , Texas. 

• ••••••*•• 

2509 Abilene, Tex. 

D-2950 

United States of America 
Before the National Labor Relations Board 

In the Matter of 

West Texas Utilities Company, Inc. 

and 

International Brotherhood of Electrical Workers, 
Locals No. 898, 920, and 1044, AFL 

Case No. 16-CA-26 

Decision and Order 

On January 26, 1949, Trial Examiner James A. Shaw 
issued his Intermediate Report in the above-entitled pro¬ 
ceeding, findin g that the Respondent had engaged in and 
was engaging in certain unfair labor practices, and recom¬ 
mending that it cease and desist therefrom and take cer¬ 
tain affirmative action, as set forth in the copy of the Inter¬ 
mediate Report attached hereto. The Trial Examiner also 
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found that the Respondent had not engaged in certain other 
alleged unfair labor practices, and recommended dismissal 
of these allegations of the complaint. Thereafter, the Re¬ 
spondent filed exceptions to the Intermediate Report and a 
supporting brief. 1 

The Respondent’s request for oral argument is hereby 
denied, as the record and briefs, in our opinion, adequately 
set forth the positions of the parties. 

2510 The Board has reviewed the rulings made by the 
Trial Examiner at the hearing, and finds that no 
prejudicial error was committed. The rulings are hereby 
affirmed. 2 The Board has considered the Intermediate 
Report, the exceptions and brief, and the entire record in 
the case, and hereby adopts the findings, conclusions, and 


1 The Respondent also filed a motion that the Board make further find¬ 
ings of fact.concerning: (a) the Respondent’s participation in the solici¬ 
tation of the “first petitions”; (b) the effect of its reliance on the ad¬ 
vice of the Regional Director and the Regional Attorney in determining 
the propriety of its submission of the “second petitions” to its employees; 
and (c) its good faith in relying, on September 19, 1947, upon the “legal 
opinion” of the General Counsel of the National Labor Relations Board, 
to the effect that no local or international union was in compliance with 
Section 9 (f), (g), and (h) of the Act unless its parent federation was 
in compliance, and its refusal to bargain with the Union until the A.F.L. 
came into compliance. In the alternative, the motion requested the 
Board to remand the case to the Trial Examiner to take additional testi¬ 
mony and make specific findings of fact on the above-mentioned points. 
In addition, the Respondent requested oral argument in support of the 
motion. To the extent consistent with our decision herein, the request 
for additional Board findings is granted. In all other respects, the mo¬ 
tion is denied. 

* At the hearing, the Trial Examiner denied the Respondent’s motion 
that he withdraw from the hearing because of bias and prejudice. Appeal 
from the ruling was taken to the Board on July 26, 1948, and on August 
5, 1948, the appeal was denied upon the ground that there was at that 
time no good reason to consider the Trial Examiner’s rulings. The 
Respondent’s accusation of bias and prejudice was based exclusively upon 
the Trial Examiner’s refusal to admit in evidence recordings of trans¬ 
actions between the Respondent and the Union at some 75 hours of bar¬ 
gaining meetings. We find no evidence of bias and prejudice on the part 
of the Trial Examiner. Moreover, as the recordings were offered to show 
that the Respondent bargained in good faith with the Union, and as even 
without the recordings, the Trial Examiner found, as does the Board, 
that the Respondent did bargain'in good faith during the meetings in 
question, the Respondent was not prejudiced by the Trial Examiner’s 
ruling. 
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recommendations of the Trial Examiner, but only insofar 
as they are consistent with this Decision and Order. 3 

1. We find, as did the Trial Examiner, that on September 
19, and on November 8,1947, and thereafter, the Respondent 
refused to bargain collectively with the Union, in violation 
of Section 8(a)(5) of the Act. 

On August 12, 1946, following an election, the Union was 
certified by the Regional Director as the bargaining repre¬ 
sentative of the employees in the appropriate unit. There¬ 
after, the Respondent bargained with the Union until, on 
May 17, 1947, substantial agreement was reached upon the 
terms of a proposed contract. On that day, for reasons 
fully set forth in the Intermediate Report, the parties agreed 
not to sign any contract, but, pending the execution of a 
complete contract in the future, to put into immediate effect 
one clause of the proposed agreement dealing with wages 
for stand-by time. Thereafter, the Union became dissatis¬ 
fied with the Respondent’s method of effectuating the 
stand-by time arrangement, and sought to meet with the 
Respondent to discuss the subject. After some delay on 
the part of the Respondent, a meeting was arranged for 
September 30, 1947. 

On September 19, 1947, however, the Respondent in¬ 
formed the Union that it had learned of a “legal opinion” 4 
of the General Counsel of the National Labor Relations 


3 In making his unit finding, the Trial Examiner excluded “all super¬ 
visory employees having authority to hire, promote, discharge and disci¬ 
pline employees or otherwise effect changes in the status of employees 
or effectively recommend such action.” In view of the definition of the 
term “supervisor” in the amended Act, we shall amend the unit finding 
to exclude all supervisors as defined in the Act, i.e., all individuals “hav¬ 
ing authority, in the interest of the employer, to hire, transfer, suspend, 
lay off, recall, promote, discharge, assign, reward or discipline other 
employees or responsibly to direct them, or to adjust their grievances, 
or effectively recommend such action, if in connection with the fore¬ 
going the exercise of such authority is not of a merely routine or clerical 
nature, but requires the use of independent judgment.” (Section 2 (11) 
of the amended Act.) 

‘The Respondent does not cite the “legal opinion” relied upon, and 
we can find no evidence of any such opinion naving been formally is¬ 
sued. The General Counsel at that time was, however, advancing the 
interpretation of compliance which the Respondent attributes to him, 
and certain Regional Offices had acted consistently therewith. 
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2511 Board to the effect that no union, local or inter¬ 
national, could be considered in compliance with Sec¬ 
tion 9(f), (g), and (h) of the amended Act, unless its par¬ 
ent federation were also in compliance, and that it would 
not bargain further with the Union until compliance had 
been achieved. At that time, Local 898, 920, and 1044, and 
the International Brotherhood of Electrical Workers had 
actually complied with that section of the Act, although 
the American Federation of Labor, the parent federation 
of the International and thus of the Union here involved, 
had not yet done so. For approximately 1 month after Sep¬ 
tember 19, the Respondent concededly refused to meet with 
the Union to discuss terms and conditions of employment. 

On October 7, 1947, the Board issued the first authorita¬ 
tive decision defining the meaning of the term “national 
or international labor organization” as used in Section 9 
(f), (g), and (h) of the Act. 5 It declared that this term 
did not refer to parent federations, such as the A. F. L., and 
the C. I. 0., and that consequently compliance by these or¬ 
ganizations with the requirements of Section 9 (f), (g), and 
(h) was not a condition precedent to processing cases filed 
by their constitutent national or international labor unions 
which were themselves in compliance. On October 18,1947, 
the Union notified the Respondent of this decision of the 
Board and requested the resumption of bargaining negotia¬ 
tions. A conference was arranged for November 10, 1947. 
Two days before this date, the Respondent cancelled the 
conference and informed the Union that it would not meet 
with it again until the Board had acted on certain petitions 
received from the employees during the first week of No¬ 
vember. The Respondent has not bargained with the Union 
since September 19, 1947. 

The Respondent contends that it should be excused for 
its refusal to bargain between September 19 6 and October 

• Matter of Northern Virginia Broadcasters, Inc., 75 N. L. R. B. 11. 

•The Respondent does not contend that the Union had lost its majority 
by September 19. In view of the Regional Director’s certification of 
the Union in August 1946, we find that on September 19, 1947, the 
Union was the statutory representative of the employees in the appro¬ 
priate unit. 
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18,1947, because it relied upon the view held by the General 
Counsel that no international union affiliated with the 
A. F. L. could be considered in compliance with the filing 
requirements of the statute unless the A. F. L. itself w^as 
also in compliance, and because its refusal to bargain was 
conditioned and temporary. 

As noted, the Board in the Northern Virginia Broadcast¬ 
ers case rejected the General Counsel’s interpretation of 
Section 9 (f), (g), and (h) as erroneous. The Union here 
was, in fact, at all times in question in full compliance. It 
is no defense to the Respondent’s refusal to bargain that 
it acted upon the erroneous belief that the Union was not 
in compliance, because of a mistaken interpretation of the 
new statute by the General Counsel. One who commits an 
unlawful act because of an honest, but mistaken, under¬ 
standing of the law is not absolved from responsibility for 
his unlawful conduct. 7 The case is no different because the 
Respondent apparently relied upon an interpretation of 
the statute advanced by the General Counsel, a statutory 
officer. His primary function is to investigate charges and 
prosecute cases before the Board. The task of making 
binding interpretations of the meaning of the Act is a judi¬ 
cial function, vested in the Board Members with ultimate 
power of review in the courts. 

2512 The Respondent’s further refusal to bargain on 
and after November 8, 1947, is not excused by the 
receipt of the “first petitions,” because those petitions were 
circulated in large part during the period following the 
September 19 unlawful refusal to bargain. Whatever loss 
of majority they showed, must be attributed to the Re- 

7 N . L. R. B. v. Boss Mfg. Co., 107 F. 2d 574 at 577 (C. A. 7), enfg. 3 
N. L. R. B. 400, and 11 N. L. R. B. 432; Matter of Delaware-New Jersey 
Ferry Co., 1 N. L. R. B. 85, petition dismissed on other grounds, 90 F. 
2d 520 (C. A. 3); Matter of Rutland Court Owners, Inc., 44 N. L. R. B. 
587, 46 N. L. R. B. 1040, cited by the court in Wallace Corp. v. N. L. R. B. 
141 F. 2d 87 (C. A. 4), aff’d 323 U. S. 248. 
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spondent’s unlawful refusal to bargain from September 
19 to October 18,1947. 8 

2. The Trial Examiner found that the Respondent vio¬ 
lated Section 8 (a) (1) of the Act by circulating, in Decem¬ 
ber 1947, a second set of petitions among the employees in 
the unit. We do not agree. 

During the first week of November 1947, the Respondent 
received the “first petitions” referred to above. The Trial 
Examiner found, and we agree, that the Respondent in no 
way sponsored or circulated those petitions. The Respond¬ 
ent forwarded the petitions to the Regional Office of the 
Board, with a request that the Regional Director investigate 
the question of representation. The Regional Director 
rejected the petitions as not being in proper form, sent 
several standard decertification petition forms to the Re¬ 
spondent for the use of the employees, and suggested that 
the Respondent inform its employees as to the correct pro¬ 
cedure to be followed. The Respondent unsuccessfully pro¬ 
tested this suggestion, upon the ground that—regardless 
of deficiencies of form—the Regional Director, and not 
management, should handle the matter. Thereupon the 
Respondent drew up and circulated among its employees 
a second set of petitions, which resulted in the filing, in 
January 1948, of a properly prepared decertification peti¬ 
tion with the Regional Director. This petition was dis¬ 
missed by him, on the ground that the charge in the instant 
case had been filed by the Union on November 12, 1947. 

The Respondent’s circulation of the second petitions was 
due, in part, to compliance with specific instructions and 
advice directly given this Respondent by the Regional Di¬ 
rector. On the particular facts appearing in the record in 
this case, we therefore believe that it would not be equitable 
to make findings of violation of the Act, or to issue an order 

* Matter of Karp Metal Products Co., Inc., 51 N. L. R. B. 621, enf’d by 
supplemental decree dated October 23, 1943, cert, denied 322 U. S. 728; 
Matter of Lancaster Foundry Corporation, 82 N. L. R. B., No. 145, and 
cases cited therein. 
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against the Respondent, based upon the circulation of these 
“second petitions.” 0 

The Trial Examiner also found that, although it neither 
sponsored nor circulated the “first petitions,” the Respond¬ 
ent ratified and adopted those petitions by its circulation 
of the “second petitions,” and therefore that the circula¬ 
tion of the “first petitions” violated Section 8 (a) (1) of 
the Act. In view of the circumstances under which the 
“second petitions” were circulated, we reject the Trial Ex¬ 
aminer’s finding of ratification. Accordingly, we find, con¬ 
trary to the Trial Examiner, that the Respondent did not 
violate Section 8 (a) (1) by circulating either the first or 
the second petitions. 

3. The Trial Examiner found that the Respondent vio¬ 
lated Section 8 (a) (1) of the Act in that one of its district 
managers interrogated an employee concerning his and his 
brother’s union affiliation. The interrogation took place in 
June 1946, more than 1 month before the consent election, 
which the Union won. Although we have frequently found 
that such conduct is per se a violation of Section 8 (a) 
2513 (l), 10 this isolated interrogation was separated in 

point of time from, and was unrelated to, any other 
conduct considered in this proceeding. While we do not 
condone even this isolated instance of interrogation, we do 
not deem it necessary under all the circumstances to find 
that this Respondent thereby violated the Act. 11 

The Remedy 

As we have found that the Respondent refused to bar¬ 
gain with the Union on September 19, 1947, November 8, 
1947, and thereafter, in violation of Section 8 (a) (5) of 
the Act, we shall order it to bargain in good faith with the 
Union. 

• Cf. Matter of Armour Sertilizer Works, Inc., 46 N. L. R. B. 629. 

10 Matter of Ames Spot Welder Company, Inc., 75 N. L. R. B. 539. 

11 Matter of Opelika Textile Mills, Inc., 81 N. L. R. B., No. 104; Matter 
of The Pure Oil Company, 75 N. L. R. B. 539. 
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The only way by which the effect of the Respondent’s 
unlawful refusal to bargain can be remedied is to require 
the Respondent to bargain with the Union at this time, even 
though the Union may possibly have lost its majority mean¬ 
while. To the extent that the “first” and “second” peti¬ 
tions suggest that the Union may have lost its prior major¬ 
ity, we find that loss to be attributable to the Respondent’s 
antecedent unfair labor practices. 12 

ORDER 

Upon the entire record in this case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent, West Texas Utilities Company, Inc., Abi¬ 
lene, Texas, and its officers, agents, successors, and assigns, 
shall: 

1. Cease and desist from: 

(a) Refusing to bargaining collectively with Interna¬ 
tional Brotherhood of Electrical Workers, Locals No. 898, 
920, and 1044, AFL, as the exclusive representative of all 
employees in the Respondent’s transmission, distribution, 
and service departments in Districts A, B, C, E, F, G, H, J, 
and K, including linemen, substation maintenance men, 
servicemen, appliance servicemen, refrigeration servicemen, 
apprentices, helpers, groundmen, and laborers attached 
permanently to the crews in the above departments, includ¬ 
ing truck drivers; but excluding casual and temporary em¬ 
ployees and all other laborers, substation operators, com¬ 
bination local managers, office, clerical, and technical em¬ 
ployees, metermen, patrolmen, and all supervisors as defined 
in the Act; and 

(b) Interfering in any other manner with the efforts of 
International Brotherhood of Electrical Workers, Locals 

” Franks Bros. Co. v. N. L. R. B., 321 U. S. 702; Matter of Karp Metal 
Products Co., Inc., supra; Matter of Lancaster Foundry Corporation, 
supra. 
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No. 898, 920, and 1044, AFL, to bargain collectively on be¬ 
half of the employees in the aforesaid bargaining unit. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with International 
Brotherhood of Electrical Workers, Locals No. 898, 920, 

and 1044, AFL, as the exclusive bargaining repre- 
2514 sentative of all employees in the aforesaid bargain¬ 
ing unit, with respect to wages, rates of pay, hours 
of employment, and other conditions of employment, and, if 
an understanding is reached, embody such understanding 
in a signed agreement; 

(b) Post in its district and branch offices in Districts A, 
B, C, E, F, G, H, J, and K, copies of the notice attached 
hereto and marked Appendix A. 13 Copies of said notice, to 
be furnished by the Regional Director for the Sixteenth 
Region, shall, after being duly signed by the Respondent’s 
representative, be posted by the Respondent immediately 
upon receipt thereof and maintained by it for a period of 
sixty (60) consecutive days thereafter in conspicuous places, 
including ail places where notices to employees are custo¬ 
marily posted. Reasonable steps shall be taken by the Re¬ 
spondent to insure that said notices are not altered, defaced, 
or covered by any other material; and 

(c) Notify the Regional Director for the Sixteenth Region 
in writing, wdthin ten (10) days from the receipt of this 
Order, what steps the Respondent has taken to comply here¬ 
with. 

Signed at Washington, D. C., this 19th day of September 
1949. 

Paul M. Herzog, Chairman 
John M. Houston, Member 
Abe Murdock, Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 

" In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted before the words: “A DE¬ 
CISION AND ORDER” the words: “A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING.” 
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2515 APPENDIX A 

NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 

of the National Labor Relations Board, and in order to 
effecutate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 

WE WILL BARGAIN collectively upon request with 
INTERNATIONAL BROTHERHOOD OF ELEC¬ 
TRICAL WORKERS, LOCALS NO. 898, 920, and 
1044, AFL, as the exclusive representative of all em¬ 
ployees in the bargaining unit described herein with 
respect to wages, rates of pay, hours of employment, 
and other conditions of employment, and if an under¬ 
standing is reached, embody such understanding in a. 
signed agreement. 

The bargaining unit is: 

ALL employees in our transmission, distributing 
and service departments in Districts A, B, C, E, 
F, G, H, J, and K, including linemen, substation 
maintenance men, servicemen, appliance service¬ 
men, refrigeration servicemen, and including ap¬ 
prentices, helpers, groundmen, and laborers at¬ 
tached permanently to the crews in the above de¬ 
partments, including truck drivers; but excluding 
casual and temporary employees and all other 
laborers, substation operators, combination local 
managers, office, clerical, and technical employees, 
metermen, patrolmen, and all supervisors as de¬ 
fined in the Act. 

WE WILL NOT interfere with the efforts of INTER¬ 
NATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, LOCALS NO. 898, 920, and 1044, AFL, to 
bargain collectively with us as the exclusive representa- 
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tive of the employees in the appropriate unit described 
above. 

WEST TEXAS UTILITIES COMPANY INC., Employer 

Dated _ By _ 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 

2516 IR-1777 

United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D. C. 

In the Matter of 

West Texas Utilities Company, Inc. 

and 

International Brotherhood of Electrical Workers, 
Locals Nos. 898, 920, and 1044 A.F.L. 

Case No. 16-CA-26 

Everett P. Rhea, Esq., for the General Counsel. 

Frank Cain Esq., and Douglas Bergman, Esq., of Irion 
and Cain, Attorneys at Law, Dallas, Tex., and Mr. T. 
E. Kuykendall, of Abilene, Tex., for the Respondent. 
Mr. J. W. Null, of Fort Worth, Tex., for the Union. 

INTERMEDIATE REPORT 
Statement of the Case 

Upon an amended charge duly filed by International 
Brotherhood of Electrical Workers, A.F.L., Local Nos. 898, 
920, and 1044, herein called the Union, the General Counsel 
by the Regional Director of the Sixteenth Region (Fort 
Worth, Texas) for the National Labor Relations Board, 
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herein called respectively, the General Counsel and the 
Board issued his complaint dated June 24, 1948 against 
West Utilities Company, Inc., Abilene, Texas, herein called 
the Respondent, alleging that the Respondent had engaged 
in and was engaging in unfair labor practices affecting 
commerce, within the meaning of Section 8 (a) 1 and (5) 
and Section 2 (6) and (7) of the National Labor Relations 
Act, as amended (Public Law 101, 80th Congress, Chapter 
120—1st Session), herein called the Act. Copies of the 
complaint, together with copies of the amended charge and 
notice of hearing thereon, were duly served upon the Re¬ 
spondent and the Union. 

With respect to the unfair labor practices, the complaint 
alleged in substance that the Respondent, (1) since on and 
about March 1,1946, has vilified, disparaged, and expressed 
disapproval of the Union; (2) has interrogated its em¬ 
ployees concerning their union affiliations; (3) has urged, 
persuaded, threatened, and warned its employees to refrain 
from assisting or becoming members of the Union; and (4) 
has kept under surveillance the meeting places, meetings, 
and activities of the Union and the concerted activities of 
its employees. The complaint then sets forth specific acts 
of various alleged agents and supervisors of the Respondent 
which acts are alleged to be violative of Section 8 (a) 1 of 
the Act. The complaint further alleges that between June 
1, 1947, and January 1, 1948, and continuing thereafter, 
the Respondent, through its named agents, circulated, 
2517 promoted, and had the employees sign several peti¬ 
tions, which petitions on their face appear to be the 
independent expression by Respondent’s employees that 
they did not want the Union to continue to be their exclu¬ 
sive bargaining agent, but which, in fact, were formulated, 
originated, sponsored, circulated and promoted, by Re¬ 
spondent. This section of the complaint then sets forth the 
names of the alleged agents, and the localities in which the 
said petitions were circulated. The complaint then states 
that on or about August 12,1946, and at all times thereafter, 
and particularly on various stated dates, the Respondent 
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did and continues to refuse to bargain collectively with the 
Union as the exclusive bargaining representative of the 
Respondent’s employees, within an appropriate unit, al¬ 
though a majority of the employees in such unit, in an elec¬ 
tion conducted under the supervision of the Board on 
August 12, 1946, had designated and selected the Union as 
their representative for the purpose of collective bargain¬ 
ing, and more particularly by (a) granting many and nu¬ 
merous unilateral wage increases without consultation or 
discussion with the Union; (b) failing and refusing to post 
a joint agreement for certain wage increases on or about 
March 3, 1947, 1 but instead posted a notice to the effect 
that the Respondent alone, had initiated the said wage in¬ 
creases; (c) refusing on or about September 19, 1947, and 
November 8, 1947, to meet with the Union for the purpose 
of negotiating a contract; and (d) by various stated means 
interfered with, restrained, and coerced its employees in 
the exercise of the rights guaranteed in Section 7 of the Act. 

In its answer duly filed herein, the Respondent admitted 
certain allegations of the complaint, but denied the com¬ 
mission of any of the alleged unfair labor practices. As 
an affirmative defense the Respondent alleged that it re¬ 
fused to meet with the Union on or about the latter part of 
October 1947, until the Union furnished evidence that it 
had complied with the provisions of the Act relative to the 
filing of certain required affidavits, and that when advised 
by the Union that it had complied with said provisions of 
the Act it agreed to meet with the Union on or about Novem¬ 
ber 8, 1947; that immediately prior to November 8, 1947, 
the Respondent was presented with various and sundry 
petitions signed by over 85 percent of the employees of 
Respondent in the appropriate bargaining unit; that the 
signers thereof did not want the Union to represent them 

1 The complaint alleges that this incident occurred on or about Sep¬ 
tember 3, 1947. The proof, however, shows that it occurred on or about 
March 3, 1947. In the opinion of the undersigned this error was cured 
by the General Counsel’s motion to have the complaint conform to the 
proof with regard to names, dates, and other minor matters, which mo¬ 
tion was granted by the undersigned without objection. 
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in negotiations with the Respondent; that for this reason 
the Respondent refused to meet further with the Union 
until the National Labor Relations Board redetermined by 
appropriate means whether or not the Union still repre¬ 
sented a majority of the employees in the appropriate unit; 
that it referred said petitions to the Board’s Regional Di¬ 
rector for the Sixteenth Region, Fort Worth, Texas, and 
requested such a determination; that thereafter it was ad¬ 
vised by said Director that the petition of said employees 
was unacceptable, and mailed to Respondent forms and in¬ 
structions to deliver and convey to said employees advising 
them that they would have to petition the Board directly 
in accordance with rules of the Board; that the said forms 
and instructions were relayed to the employees in accord¬ 
ance with the instructions of the Regional Director; 
2518 that Respondent notified its supervisory employees 
that under no conditions were they either to encour¬ 
age or discourage the signing of said petitions but to relay 
the instructions impartially and without bias; that shortly 
thereafter the Respondent was notified by the Board that a 
formal petition had been filed by said employees included 
in the appropriate bargaining unit, but that said petition 
would not be processed until the unfair labor practice 
charge, filed by the Union on November 12, 1947, had been 
disposed of; and that Respondent is ready and willing to 
resume negotiations with the L T nion as soon as the Board 
redetermines whether or not the Union represents a ma¬ 
jority of the employees in said unit. 

The Respondent also embodied in its answer a motion to 
dismiss the complaint in its entirety except that portion 
thereof that alleged a refusal to bargain with the Union 
on various dates after May 16,1947. The motion was predi¬ 
cated on Section 10 (b) of the Act as amended. The motion 
was denied. Also embodied in its answer was a motion for 
a bill of particulars. This motion was granted in part, 
and the General Counsel was instructed to plead with more 
particularity the names, places and, times with respect to 
the allegations set forth in paragraph 7 of said complaint. 
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Pursuant to notice, a hearing was held on various days 
from July 20, 1948, to August 10, 1948, at Abilene, Texas, 
before the undersigned,- the Trial Examiner designated by 
the Chief Trial Examiner. On the latter date, the under¬ 
signed, at the request of the parties, continued the hearing 
to September 15, 1948, in order that the testimony of one 
of Respondent’s executives might be secured. Said wit¬ 
nesses having been ill and unable to testify during the course 
of the. hearing from July 20, to August 10, 1948. On Sep¬ 
tember 8, 1948, counsel for the Respondent informed the 
undersigned that the witness was still too ill to testify and 
requested that the hearing be closed as of September 15, 
1948. On September 10, 1948 the undersigned issued an 
order to show cause why the hearing herein should not be 
closed as of September 15,1948. Shortly thereafter, at the 
request of the General Counsel, the time to respond to the 
said order to show cause was extended to September 30, 
1948. On September 21, 1948, the parties joined in a stipu¬ 
lation which provided inter alia for the admission of cer¬ 
tain documentary evidence, and requested that the hearing 
herein be closed. On October 1, 1948, the undersigned is¬ 
sued an order closing the hearing as of September 30, 1948. 

At the hearing herein the General Counsel and the Re¬ 
spondent were represented by counsel, and the Union by 
a representative. Full opportunity to be heard, to examine 
and cross-examine witnesses, and to introduce evidence 
bearing on the issues was afforded all parties. 2 

1 On the fourth day of the hearing herein, July 23, 1948, Counsel for 
the Respondent filed with the undersigned a motion which in substance 
was an affidavit of bias and prejudice on the part of the undersigned 
in his conduct of the hearing and requested that the undersigned with¬ 
draw from the hearing in accordance with the provisions of Section 
203.37 of the Board Rules and Regulations. The motion was denied 
on the grounds that it did not state on its face sufficient grounds show¬ 
ing personal bias and prejudice on the part of the undersigned, stating 
on the record his reasons for denying said motion. His remarks in this 
regard will be found in the official transcript of the proceedings in 
Volume IV, dated July 23, 1948, pages 427 to 449, inclusive, to which 
reference is hereby made. At the request of the undersigned, counsel 
for the Respondent appealed the above ruling to the Board, and a recess 
was granted to permit him to perfect his appeal. Appeal from the above 
ruling was made to the Board on July 26, 1948. On August 5, 1948, the 
Respondent’s motion for leave to appeal was denied by the Board. The 
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2519 At the close of the General Counsel’s case, counsel 
for the Respondent moved to dismiss the complaint 
for lack of proof. The undersigned denied the motion in 
part and granted it in part. The allegations dismissed were 
in substance as follows; (1) Paragraph 7a, that from on 
or about March 1,1946, agents of the Respondent stationed 
themselves in or near the Cactus Hotel in San Angelo, Texas, 
for the purpose of illegal surveillance; (2) about March 3, 
1946, Miles Turner, as agent of the Respondent, inquired 
of certain employees concerning union meetings and as to 
the names of members of the Union; (3) Paragraph 7e, 
that on or about August 12, 1946, John A. Hutchison as 
agent of the Respondent, stated to one of Respondent’s 
employees that since the said employee had been active in 
organizing the Union, he wondered if said employee could 
not be just as active in stopping it; (4) paragraph 7h, that 
on or about September 1, 1947, W. B. May, as agent of the 
Respondent, told an employee that the said employee would 
not receive a deserved promotion because he was in the 
appropriate bargaining unit; (3) and that portion of para¬ 
graph 7i 16, which alleges that one Alvin Cadenhead had 
told certain of the Respondent’s employees that he had 
signed an anti-union petition in order to protect himself 
from discrimination by the company. 

The parties stipulated at the hearing in reference to 
paragraph 11 of the complaint that the Respondent and the 
Union bargained in good faith from August 12, 1946 to 
March 3, 1947. In view of this stipulation the undersigned 
dismissed that portion of paragraph 11, which alleged that 
the Respondent had failed and refused to bargain collec¬ 
tively with the Union on various dates between August 
12, 1946, and March 3, 1947. At the conclusion of the re¬ 
ceipt of all testimony, counsel for the Respondent again 


basis of the Board’s denial was as follows: “No good reason appearing 
for consideration of the Trial Examiner's ruling at this time the Board 
in accordance with Section 7(a) of the Administrative Procedure Act, 
and Sections 203.26 and 203.27 of National Labor Relations Board Rules 
and Regulations, Series 6, will consider Trial Examiner’s ruling in 
reviewing the entire record upon exceptions.” 
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moved to dismiss the complaint in its entirety, primarily 
on the ground of failure of proof. The motion was taken 
under advisement by the undersigned and is disposed of 
as hereafter appears. At the close of the hearing the Gen¬ 
eral Counsel moved to conform the pleadings to the proof 
as to dates and minor variations. The motion was granted 
without objection. The parties did not avail themselves 
of the opportunity to argue orally before the undersigned. 
The parties were given leave to file proposed findings of 
fact and conclusions of law and/or briefs. Both the Gen¬ 
eral Counsel and the Respondent availed themselves of this 
opportunity. 3 The Union filed a short brief. 4 
2520 Upon the entire record in the case, and from his 
observation of the witnesses, the undersigned makes 
the following: 

Findings of Fact 

I. The business of the Respondent 

During the course of the hearing the parties stipulated 
certain commerce facts. While it is true that the stipula¬ 
tion is quite lengthy and voluminous, nevertheless the 
undersigned is of the opinion that it should be set forth in 
its entirety in this report in view of the vast geographical 
area covered by the Respondent’s operations, and their re¬ 
lation to the issues herein. For example the Respondent’s 
operations are for administration and operational purposes 
divided into nine (9) geographical districts. Each district 
being under the supervision of a district manager, and due 

• The Respondent submitted proposed findings of fact and conclusions 
of law. The undersigned rules thereon as follows: 

He accepts proposals, 1, 2, 3, and 4. As to proposals 5, 6, and 7 
he accepts them in part and rejects them in part, as more clearly shown 
hereinafter. The undersigned rejects all proposed conclusions of law. 

The General Counsel also submitted proposed findings of fact and 
conclusions of law. The undersigned rules thereon as follows: 

He accepts proposals 1, 5, 6, 7a, and 8. He accepts in part and 
rejects in part proposals 2, 3, 4, and 7b. As to the proposed con¬ 
clusions of law, he accepts 1, 5, 6, and 8, and rejects in part proposals 
2, 3, 4, and 7, as more clearly shown hereinafter. 

‘Briefs were received from all the parties on or about November 1 

1 A O * 
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to the diversity of economic conditions between the various 
districts different rules as regard wages, hours, and work¬ 
ing conditions prevail. As a result of this situation bar¬ 
gaining negotiations between the parties was made more 
difficult, and in the opinion of the undersigned, tends to 
explain some of the issues involved herein. 

(1) Respondent is a corporation incorporated in the 
State of Texas on the 30th day of September, 1927. The 
principal office of the Respondent is located at 1062 North 
Third Street in the City of Abilene, Texas. That Respond¬ 
ent has assets valued at approximately $45,000,000 and 
operates throughout an area of 45,000 square miles in 49 
counties in the State of Texas, providing electricity, water, 
and ice service in 166 cities and communities; that Re¬ 
spondent owns steam-generated stations having a total 
rated capacity of 63,000 kilowatts, said stations are lo¬ 
cated in Quanah, Texas, with a rated capacity of 15,000 
kilowatts, in San Angelo, Texas, with a rated capacity of 
25,000 kilowatts, in Rio Pecos, Texas, with a rated capacity 
in kilowatts of 18,000, and in Abilene, Texas, with a rated 
capacity in kilowatts of 12,500. 

That Respondent has electric transmission lines and 
industrial and rural distribution lines exclusive of local 
distribution systems totaling 2,833 miles. The Respond¬ 
ent owns 15 ice manufacturing plants with a total capacity 
of 581 tons, 14 of which are operated by electricity and 1 
by steam. The Respondent has throughout its entire system 
approximately 1,100 employees. 

(2) During the year of 1947, the Respondent had a net 
output of electric energy of 443,332,170 kilowatt hours with 
total operating revenues from electricity of $8,939,805.93; 
a total revenue from water of $417,147.58, and a total reve¬ 
nue from ice of $437,283.94, aggregating a total operating 
revenue for the year of $9,796,207.45. 

(3) The transmission lines of the Respondent connect 
with the lines of the following companies: 
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(a) Texas Electric Service Company at seven locations 
through which firm power and stand-by and emergency 
services are available to the Respondent and deliverable 
to it; 

(b) Southwestern Public Service Company at 3 locations 
through which a total of 5,000 kilowatts of firm power is 
furnished to the Respondent. The Respondent is presently 
negotiating with Southwestern Public Service Company 
for the purchase of additional firm power and emergency 

service; 

2521 (c) The Lower Colorado River Authority sup¬ 

plies firm power and emergency service which is 
available at one location to the Respondent; 

(d) Central Power and Light Company, an affiliated 
Company, at two locations supply stand-by and emergency 
power which is available to Respondent and is one of the 
Companies in the integrated system of Central and South¬ 
west Corporation; 

(e) The Public Service Company of Oklahoma, an affili¬ 
ated Company, has connections with Respondent at two 
locations which cross the Red River, and through these 
connections the Respondent delivers firm power and “econ¬ 
omy energy” for resale by the purchaser in the State of 
Oklahoma; 

(f) Community Public Service Company is connected 
with Respondent at three locations. At one of these loca¬ 
tions the Respondent sells firm power to Community Public 
Service Company and at the other two connections pur¬ 
chases from Community Public Service Company firm 
power and surplus power; 

(4) The Respondent’s operations are divided into oper¬ 
ating districts commonly referred to by alphabetical desig¬ 
nation as follows: 

A, B, with headquarters at Abilene; 

C with headquarters at Stamford; 
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E with headquarters at Quanah; 

F with headquarters at Marfa; 

G with headquarters at Ballinger; 

H with headquarters at McCamey; 

J with headquarters at Childress; and 

K with headquarters at San Angelo. 

(5) The Respondent also purchases and sells household 
electrical appliances. The purchases by the Respondent 
during the year 1947 were in excess of $500,000 of which 
more than 75 percent was purchased for the resale and were 
manufactured at points located outside the State of Texas. 

(6) Under a contract dated December 30, 1938, effective 
February 1, 1939, the Company agreed to sell to South¬ 
western Light and Power Company, then an affiliate Com¬ 
pany, 3,500 kilowatts of short term firm power from the 
Pauline Generating System of the Respondent at a demand 
charge of $1.15 per kilowatt per month (but not less than 
$4,025 per month) plus a charge of 2.8 mills per kilowatt 
hour. The Respondent also agreed to sell to Southwestern, 
when available at its Pauline station, excess energy, called 
“economy energy” at 2.8 mills per kilowatt hour with no 
demand charge, and to furnish when there was available 
“emergency power” as defined in the contract at 2.8 mills 
per kilowatt hour of energy furnished plus certain expenses 
of the Company incurred in providing such emergency 
power. Energy is now delivered under the contract at two 
points, one northeast of Vernon and the other north of 
Quanah, both in the State of Texas. Public Service Com¬ 
pany of Oklahoma, and affiliated Company, has succeeded 
to the rights and obligations of Southwestern Light and 
Power Company under the contract. The contract may be 
terminated by either party at any time upon 60 days written 
notice. In 1947, the Company delivered under this contract 
5,523,700 kilowatt hours and received from Public Service 
Company of Oklahoma $35,042. 




55 


(7) The Respondent supplies electricity to Texas and 
Pacific Railway Company at points including Cisco, 

2522 Putnam, Baird, Clyde, Abilene, Merkel, and Trent, 
all in the State of Texas. The Texas and Pacific 
Railway Company is engaged at these points in transport¬ 
ing passengers and freight in interstate commerce. The 
power supplied by Respondent to the said Railway Com¬ 
pany is used for the operation of automatic electric block 
signals and for lighting and operations of stations and other 
structures on terminal lands. 

(8) The Respondent supplies electricity to Panhandle 
and Santa Fe Railway Company at seven locations in the 
City of San Angelo, Texas, at six stations from McCamey 
to San Angelo, inclusive, at Sonora, Eldorado, and Bronte, 
Hamlin, Sylvester, McCaulley, Crowell, and other stations, 
at each of which points the Railway is engaged in trans¬ 
porting passengers and freight in interstate commerce. 
The Power so supplied is used for round-house lighting and 
power for passenger depots, switch yards, freight office, 
warehouse, and street crossing signals. 

(9) The Respondent furnishes electricity to Gulf Colo¬ 
rado and Santa Fe Railway Company at Menard, Santa 
Atiti^ Ballinger, Miles, and Valera, which power is used 
by said Railway Company for its stations, telegraph lines, 
and for incidental use at points where it is served by Re¬ 
spondent. This Railway Company is engaged in an inter¬ 
state commerce trade and passenger business. At San 
Angelo the Railway uses the terminal facilities of the Pan¬ 
handle and Santa Fe Railway Company, which receives 
power from the Respondent. 

(10) The Respondent supplies electricity to the Fort 
Worth and Denver City Railway Company at Quanah, 
Childress, Clarendon, all located in Texas. At each of said 
points the Railway handles freight and passengers moving 
in interstate commerce and the power so supplied by Re¬ 
spondent is used for lighting, water pumps, signals and 
other purposes. 
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(11) The Respondent also supplies power at various 
points to the Missouri-Kansas-Texas Railway Company, 
the Wichita Valley Railway Company, Santa Fe Railway 
Company, Quanah, Acme and Pacific Railway, Abilene 
Southern Railway Company, and St. Louis-San Francisco 
Railway Company. 

(12) The Respondent during the year 1947 and for sev¬ 
eral years prior to this date has supplied and supplies 
electrical energy for the operation of oil pipelines to Shell 
Pipeline Corporation at three points, the Humble Pipeline 
Company at six points and Magnolia Pipeline Company 
at two points, and to Atlantic Pipeline Company and Texas 
Pipeline. A trunk line of the Shell Pipeline Corporation 
runs from Hobbs, New Mexico, to a tank firm at Wink, 
Texas, where there are two branches which go to Houston, 
Texas, and to Cushing, Oklahoma. The line going to Hous¬ 
ton, Texas, runs through McCamey, Eldorado, and Menard, 
at which points there are pumping stations powered by 
electricity received from the Respondent. At McCamey 
there is located a telephone line and telegraph line includ¬ 
ing a telegraph panel board which are activated by elec¬ 
tricity furnished by the Respondent. These communica¬ 
tion systems which are essential to the operation of the 
pipelines are used for dispatching purposes and for other 
intra-company messages. From McCamey one branch of 
the line runs to Healdton, Oklahoma, and another to Hous¬ 
ton, Texas. The station at McCamey is a “head station” 
while those at Menard and Elordado are “boster stations.” 
If the power at the head station were cut off, the Oklahoma 
branch line would have to be shut down between McCamey 
and Healdton, Oklahoma. 

(13) The Respondent furnishes electric power to United 
States Post Offices in approximately 40 communities. 

2523 Such power supplied by Respondent is used in all 
of these offices for light and in some of them for the 
operation of stamp canceling machines, sealers, and other 
auxiliary equipment. 
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(14) The Respondent furnishes electricity to San Angelo 
Telephone Company at San Angelo, Azona, Sterling City, 
and eight other points to Southwestern Bell Telephone Com¬ 
pany at Abilene and four other points and to eight other 
Telephone Companies at various points. The energy re¬ 
ceived by the Companies is used in transmitting and re¬ 
ceiving interstate and local communications. 

(15) The Respondent furnishes electricity to Western 
Union Telegraph Company at San Angelo, McCamey, Abi¬ 
lene, Ballinger, Quanah, and seven other cities. 

(16) The Respondent furnishes electricity which is used 
for airway beacon No. 4 maintained by the United States 
Department of Commerce at Shamrock and for beacon 
lights at the Abilene and Merkel Airports where American 
Airlines operate planes which fly through Texas on trans¬ 
continental schedules, and two eastbound and two west¬ 
bound planes make daily stops at Abilene that Respondent 
furnishes electric power for the operation of radio weather 
station located near Abilene, which is maintained by the 
United States Government for the purpose of giving weather 
information to pilots of airplanes in transit. 

The Respondent admits that it is engaged in commerce 
within the meaning of the Act and the undersigned so finds. 

II. The organization involved 

International Brotherhood of Electrical Workers, Local 
Nos. 898, 920, and 1044, A. F. L., are labor organizations 
admitting to membership employees of the Respondent. 

III. The alleged unfair labor 
practices 

The refusal, to bargain collectively 
with the Union 

A. The Appropriate Unit 

9 

On July 15, 1948, the Union and the Respondent entered 
into a consent election agreement and agreed therein that 
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the following group of Respondent’s employees constituted 
an appropriate unit for the purposes of collective bargain¬ 
ing: 

All employees of the Company’s transmission distribu¬ 
ting and service departments in Districts A, B, C, E, G, 
H, J, and K, including linemen, substation mainten¬ 
ance men, service men, and laborers attached perman¬ 
ently to the crews in the above departments and in¬ 
cluding truck drivers except for casual and temporary 
employees and all other laborers, substation operators, 
combination local managers, office, clerical, and tech¬ 
nical employees, meter men, patrolman and all super¬ 
visory employees having authority to hire, promote, 
discharge and discipline employees or otherwise effect 
changes in the status of employees or effectively recom¬ 
mend such action, constitute a unit for the purposes 
of collective bargaining within the meaning of Section 
9, subsection (b) of the Act. 

2524 The Respondent admits that the said unit is ap¬ 
propriate for the purposes of collective bargaining. 
Accordingly, the undersigned finds that all employees of 
the Company’s transmission, distributing and service de¬ 
partments in Districts A, B, C, E, G, H, J, and K, including 
linemen, substation, maintenance men, service men, and in¬ 
cluding apprentices, helpers, ground men, and laborers at¬ 
tached permanently to the crews in the above departments 
and including truck drivers except for casual and tempo¬ 
rary employees and all other laborers, substation operators, 
combination local managers, office, clerical, and technical 
employees, meter men, patrolman, all supervisory employ¬ 
ees having authority to hire, promote, discharge and disci¬ 
pline employees or otherwise effect changes in the status 
of employees or effectively recommend such action, consti¬ 
tute a unit for the purpose of collective bargaining within 
the meaning of Section 9, subsection (b) of the Act, and 
that at all times material herein the said unit insured and 
now insures, to the said employees of the Respondent the 
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full benefit of their right to self-organization and collective 
bargaining and otherwise effectuates the policies of the 
Act. 

B. Representation by the Union of a 
majority in the appropriate unit 

At a secret ballot election conducted under the auspices 
of the Regional Director for the Sixteenth Region, pur¬ 
suant to the consent election agreement mentioned above, 
the Union was designated by a majority of the Respondent’s 
employees in the appropriate unit as their representative 
for the purposes of collective bargaining. 5 Accordingly, 
on August 12, 1946, the Regional Director certified the 
Union as the exclusive bargaining representative of the 
Respondent’s employees in the appropriate unit. The 
Respondent now contends, however, that subsequent to the 
issuance of the Regional Director’s certification the Union 
lost its majority status. For the reasons hereinafter stated 
in Section C, below, the undersigned finds the Respondent’s 
contention to be without merit. 

Accordingly, the undersigned finds that on August 12, 
1946, and at all times thereafter, the Union was, and now 
is, the duly designated representative of a majority of the 
employees in the appropriate unit and that, pursuant to 
Section 9 (a) of the Act, the Union was, and now is, the 
exclusive representative of the employees in the said ap¬ 
propriate unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of employment, 
and conditions of employment. 

C. The refusal to bargain collectively 

Following certification of the Union on August 12, 1946, 
the parties met on numerous occasions between that date 
and March 3,1947, for the purpose of negotiating an agree¬ 
ment. Both parties carried on the negotiations by the 
medium of duly appointed committees. For the most part 

• No objections were filed to the certification of the Regional Director 
of the 189 valid votes cast, 112 were for the Union and 77 against. 
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the union committee consisted of J. W. Null, International 
Representative of the Union, George Spoon, L. V. Peidford, 
A. W. Crisman, R. W. Moore, and A. S. Ray.® The Re¬ 
spondent’s negotiating committee for the most part at all 
times material herein was composed of Frank Cain, Esq., 
Attorney for the Respondent, Dan W. Whitaker, Carl 
Mahan, H. D. Austin, and T. D. Kuykendall. 

2525 During the period from August 12,1946 to March 3, 
1947, the Union submitted to the Respondent’s repre¬ 
sentatives proposals which it desired incorporated in the 
contract and the Respondent’s representative submitted 
proposals it desired. Some of the Union’s proposals were 
acceptable to the Respondent and others were not. Like¬ 
wise the Union accepted some of the Respondent’s pro¬ 
posals and rejected others. In addition a complete survey 
of the wage structure in all the Respondent’s districts in¬ 
cluded within the appropriate unit was made by special 
committees appointed by each party. At the hearing the 
parties stipulated that there was no refusal to bargain dur¬ 
ing this period, and the allegations in the complaint perti¬ 
nent thereto were dismissed by the undersigned. Hence 
we are concerned herein solely with the events that occurred 
from March 3, to November 8, 1947, at which time the Re¬ 
spondent admittedly refused to negotiate further with the 
Union as the bargaining representative of its employees 
in the appropriate unit. 

By March 3, 1947, the negotiating committees vrere in 
agreement on many issues, and had tenativelv agreed that 
those issues eventually would be embodies in a written 
agreement. The principle issues upon which there was 
disagreement were wages, duration of the contract and 
certain working conditions, particularly “standby” time. 
At this meeting the Respondent’s committee submitted two 
proposals, one covering wages, and the second a proposed 
agreement, on issues, other than wages. The major dis¬ 
cussion at this meeting was over the proposed wage rates 

•The record indicates that on occasion other members of the Union 
participated in the negotiations from time to time. 
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for the various job classifications of the employees within 
the unit. For example, the Respondent in its wage proposal 
offered a top scale of $1.20 per hour for linemen. The 
Union demanded $1.25 per hour and increases for certain 
individual employees, whom the union committeemen felt 
were erroneously classified, and should be raised to a higher 
classification with the increased benefits that naturally 
would follow their reclassification. The Respondent’s 
committee recognized this situation and agreed to discuss 
the matter with the Respondent’s President, Price Camp¬ 
bell, whose approval was required on any agreement that 
the committee might reach with the Union. 

The next day the Respondent’s committee met with 
Campbell, and discussed with him the Union’s objections 
to the wage proposal that they had presented to the Union 
on March 5, 1947. After meeting with Campbell, the Re¬ 
spondent’s committee again met with the Union. At this 
meeting, no new wage proposal was presented, but the Re¬ 
spondent did recognize that there were certain inequities 
involving about 15 percent of the employees in the unit, 
and agreed to continue negotiations as to them, and in 
order to assure the Union of its good faith delivered to the 
union committee a written agreement to that effect. The 
Respondent’s committee also advised the Union that Camp¬ 
bell would not consent to increase the top rate from $1.20 
to $1.25 per hour. 

The union committee met the evening of March 5, 1947, 
and after long deliberation decided to accept the Respond¬ 
ent’s offer. The next morning, March 6, 1947, the parties 
met again. At this meeting, the union committee advised 
the Respondent that they would accept the wage proposal 
as submitted. Although they protested that it was inade¬ 
quate in view of the increased cost of living and stated that 
they considered it merely as a “stop gap.” For convenience 
the proposed agreement is set forth herein below. 




2526 
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EXHIBIT A 

Abilene, Texas 
March 5, 1947 
To 

THE INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS AND 
NEGOTIATING COMMITTEE 

Gentlemen: 

We have been in negotiation for several months and are 
still in disagreement over certain terms of a contemplated 
contract between ns. We are also in disagreement involv¬ 
ing a few special men named on the list attached, which 
men were suggested by the Union and its negotiating com¬ 
mittee for a further raise of five cents (5c) per hour over 
and above that already offered by the Company. We are 
also in disagreement over certain proposed readjustments 
affecting certain employees named on a list attached hereto. 
This leaves approximately 15 per cent of the employees 
involved in the unit whose wages are a subject for further 
negotiation. The Company has heretofore submitted as 
its proposal, to the employees involved, a wage increase 
as recommended by the District Managers and District 
Superintendents. 

The Company realizes that the men are in need of these 
increases at this time and that many are not members of 
the Union. Since it appears that the Company and the 
Union are in agreement over the wage increases as offered 
by the Company except as above mentioned; therefore, 
pending further negotiations regarding these disagree¬ 
ments between the Company and the Union, the Company 
desires to close the issue over wages for the employees in¬ 
volved in this unit for the ensuing year and put the increases 
offered by the Company into effect immediately, along with 
the right of the Company to grant further merit increases 
without discrimination. The Company will continue nego¬ 
tiations over the remaining issues between the Company 
and the Union. 
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Upon your approval of his offer by your signature at 
the place indicated below, the Company will put the in¬ 
creases into effect. 

Trusting we may have your cooperation in this matter, 
we are 

West Texas Utilities Company 
Negotiating Committee 

By (Signed) Dan. W. Whitaker 
(Signed) H. D. Austin 
(Signed) Carl Mahan 
(Signed) Frank Cain 
(Signed) T. E. Kuykendall 

Approved By: 

2527 After having informed the Respondent’s commit¬ 
tee that they would accept the wage proposal, the 
union committee then objected to certain language embodied 
therein, to wit; the first sentence of the second paragraph, 
“The Company realizes that the men are in need of these 
increases at this time and that many are not members of 
the Union,” and the statement that the Company would 
continue to “grant further merit increases without dis¬ 
crimination.” They contended that these statements were 
detrimental to the Union, particularly the statement of the 
Respondent that it would continue to grant “merit in¬ 
creases,” in that this was a bargainable issue and not one 
for unilateral action by the Respondent. The Respondent’s 
committee refused to eliminate the objectionable phrase¬ 
ology from the proposal. After considerable argument be¬ 
tween the parties the union committee finally acquiesced 
to their remaining in the proposal. Both committees then 
signed the agreement. 

After the agreement as to wages was signed the Respond¬ 
ent dispatched to each of its districts mimeographed copies 
thereof. The copies prepared by the Respondent contained 
thereon only the names of its bargaining committee as 
signatories thereto. The names of the members of the 
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union committee who signed the proposal were not included 
thereon. According to custom the mimeographed copies 
of the agreement were posted on the bulletin boards in each 
of the Respondent’s districts. 

On the same date, March 6, 1947, the union committee 
drafted a letter relative to the agreement reached between 
the parties as to wages and mailed it to each employee in 
the unit, both affiliated and unaffiliated. In view of the 
seriousness of the General Counsel’s contentions as re¬ 
gards the Respondent’s action in posting mimeographed 
copies of the agreement on wages without the names of 
the union committee thereon on its bulletin boards through¬ 
out its districts, the undersigned is convinced that the let¬ 
ter referred to above should likewise be set forth herein. 
It was as follows: 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS 

Labor Temple, Abilene, Texas 

Address of Writer March 6, 1947 

To all Employees of West Texas Utilities Company 
in the Bargaining Unit for which the IBEW was 
Certified by the National Labor Relations Board: 

Dear Sir: 

Over a period of time the Union’s Bargaining Com¬ 
mittee has contended for a wage increase on the basis 
of both individual as well as classification adjustments. 
While we have not completed this task, we have never¬ 
theless completed a portion of it, and have carried 
out our obligation faithfully in behalf of all employees, 
affiliated and unaffiliated alike. 

Although negotiations on wages have not been con¬ 
cluded, they have progressed to a point where both 
the Company and the Union have authorized hourly in¬ 
creases to become effective immediately, with certain 
stipulations. 
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So that you will know exactly what your earnings 
will be, based on the continuation of 44 hours per week 
of work, 40 hours at straight time, 4 hours over- 
2528 time, as you now have in effect, you are advised 
that your name, classification, old rate, new rate 
and last date of entering service, appears on the lists 
of employees furnished by the Company as follows: 

These lists are on file with the following Union offi¬ 
cials and may be inspected by you at any time: 

Local Union B-898—A. S. Ray, 1715 Preusser, San 
Angelo 

Local Union B-920—A. W. Crisman, 1825 Orange, 
Abilene 

Local Union B-1044—George Spoon, 711 W. 9th, 
Quanah 

While the individual increases which the Union has 
secured are not all that the Union would have liked for 
them to be, they are in many cases substantial, in other 
cases far more than have ever been realized in the past, 
and in general reflect the results of friendly collective 
bargaining, and demonstrates what can be accomplished 
by a united effort. 

Negotiations on the agreement proper, including 
wages, are still in progress and will be carried on to 
completion by your committee. 

Respectfully, 

George Spoon, R. L. Adams, R. W. Moore, A. W. 
Crisman, A. S. Ray, H. 0. Anderson, V. B. Frank, J. W. 
Null, B. J. Behringer, L. V. Piedfort. 

The only important issue discussed by the committees 
during the negotiations on March 3, 4, and 5, 1947, was 
wages. The other issues in dispute were not discussed. 
Inasmuch as the parties were so near agreement on the 
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other issues, particularly as regards working conditions, 
the union committee became perturbed, and Null suggested 
to Cain that they call in a conciliator from the Conciliation 
Service to help the parties reach an early agreement. He 
suggested that Cain join with him in a telegram to the Con¬ 
ciliation Service for that purpose. Cain declined to do this, 
but had no objection to Null doing so. Null then wired for 
a conciliator and was later informed by the Conciliation 
Service that a Mr. T. F. Morrow had been assigned to the 
case. 

The General Counsel contends that the wage increases 
agreed upon by the parties on March 5, 1947, was in fact 
not the result of genuine collective bargaining between the 
parties, but was actually a unilateral action on the part 
of the Respondent, in that the Union was forced to accept 
its wage proposal on a “take it or leave it” basis. That is, 
the General Counsel argues, the Respondent, in effect, told 
the union committee that regardless of whether they ac¬ 
cepted it or not, it intended to put the wage increase into 
effect immediately. In support of this contention, the Gen¬ 
eral Counsel relies upon the testimony of J. W. Null, and 
other members of the union’s bargaining committee, par¬ 
ticularly that of Spoon, and Crisman. He also relies upon 
the posting of the letter announcing the wage increases by 
the Respondent in its various districts, particularly be¬ 
cause it did not set forth therein the names of the members 
of the union bargaining committee who also signed the origi¬ 
nal document. 

At the hearing, the General Counsel contended that the 
alleged conduct described above, constituted violation of 
Section 8 (a) (1) and (5) of the Act. He also makes the 
same contention in his proposed finding of fact and con¬ 
clusions of law. 

2529 After careful consideration of the testimony, both 
oral and documentary adduced at the hearing in this 
regard, the undersigned is convinced and finds that the Re¬ 
spondent, by posting the letter described above, did not 
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violate Section 8 (a) (1) and (5) of the Act as alleged in 
the complaint. The undersigned’s finding in this regard 
is predicated on the following factors: (1) the testimony 
of the witnesses called by both the General Counsel and the 
Respondent shows that there as no definite agreement that 
the signed agreement was to be posted by either party. 
Null’s testimony in this regard clearly indicates that no 
such agreement was made. An examination of his testi¬ 
mony shows that it was “assumed” by members of the 
union committee that such action would be taken; (2) an 
examination of the above letter shows that it was addressed 
to the Union, and there is nothing in its contents of mis¬ 
leading or disparaging nature. Moreover, it was signed by 
the members of the union committee, and they were well 
aware of its contents at that time; and (3) on the very same 
day that the Respondent posted the letter, the union com¬ 
mittee sent to each employee in the unit, affiliated and un¬ 
affiliated alike, a similar letter. An examination of this let¬ 
ter, which is set forth above, clearly shows that the mem¬ 
bers of the committee, at least at that time, had no com¬ 
plaint over the language of the letter signed by the parties 
on March 5, or that it be published with the names of the 
members of both committees attached thereto. Moreover, 
the letter published by the union committee makes no men¬ 
tion of the names of the Respondent’s committee. In such 
a state of the record, it is clear that the only possible 
grounds upon which a finding against the Respondent in 
this regard could be made, would be either on surmise or 
assumption. It is well settled that findings of fact cannot 
be predicated on surmise and assumption, but must be made 
on reliable, probative, and substantial evidence. Having 
found as above, the undersigned accordingly will recom¬ 
mend that this allegation in the complaint be dismissed. 7 

On March 25,1947, Morrow advised Null that he had ar¬ 
ranged for a meeting between the parties on April 3,1947. 
On April 3, the union committee submitted a new proposed 

T The paragraphs in the complaint pertinent to the above issues are 
as follows: 7 f, and a portion of paragraph 11, on page 13, thereof 
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agreement, and also gave to the conciliator a list of the 
issues that were in dispute between the parties. While no 
definite agreement on all the issues was reached by the 
parties during the meetings on April 3, 4, and 5, both sides 
felt that much had been accomplished and that the issues 
that were still in dispute were not insurmountable. Mor¬ 
row, the concilator, was forced to withdraw from the nego¬ 
tiations on April 5, due to a previous engagement. The 
parties agreed that they would hold no further meetings 
until he was available. 

The next meetings of the negotiating committees were 
on May 16, and 17. Morrow, the conciliator was also pres¬ 
ent. At the meeting on May 16, the Respondent’s commit¬ 
tee presented a proposed contract. From the testimony 
adduced at the hearing from witnesses called, by both the 
General Counsel and the Respondent, it is clear that in the 
main, the parties were in agreement on the proposals set 
forth in the proposed contract, except as to a few minor 
matters. An examination of the proposal shows that no 
provision was made for wages, however, it being under¬ 
stood by the parties that wages had been settled by the 
signing of the letter of March 6,1947. 

As to the issue in respect to the duration of the contract, 
the testimony in the record in this regard is confus- 
2530 ing and somewhat vague. However, there is sub¬ 
stantial evidence to the effect that it was to be for 1 
year from the date of signing and the undersigned so finds. 
At the meeting on May 16, the parties discussed the pro¬ 
visions of the proposal, and some few miner changes were 
agreed upon. On the night of the 16th, the union commit¬ 
tee discussed the issue in respect to the length of the pro¬ 
posed contract and decided to accept a 1 year contract. At 
the meeting on the next day, May 17, they so informed the 
Respondent’s committee. Shortly after formally notifying 
the Respondent’s committee of their decision to accept the 
agreement, Cain, counsel for the Respondent, requested a 
private meeting with Null. Null agreed, and they left the 
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meeting and went to another room. During the course of 
the conversation that ensued, Cain told Null that he was 
aware of the fact that the wage scale was inadequate, but 
that it was the best the Respondent could do at that time, 
because of the fact hat the Respondent was undergoing a 
reorganization under the supervision of the Securities Ex¬ 
change Commission, and its obligation had been temporarily 
frozen. His argument was that if wages were increased, 
it would correspondingly increase the Respondent’s obliga¬ 
tions, and thus jeopardize the entire reorganization pro¬ 
gram. He then told Null that he thought the reorganization 
program would be completed in a few months, probably 
sometime in the early fall, and that at that time he was 
sure that he could persuade the Respondent to grant an 
over-all wage increase for the employees in the unit. Cain 
then pointed out to Null that if the parties signed the pro¬ 
posed contract, then the wages for the employees would 
be frozen for at least a year. He then suggested that the 
parties hold in abeyance the actual signing of the contract 
until the Respondent’s reorganization was completed. He 
also requested Null to arrange a meeting with Ingram, in¬ 
ternational vice president of the Union, so that all three 
could discuss his proposition. Null agreed to arrange such 
a meeting, but not until the full union committee had been 
informed of Cain’s proposal. Cain agreed that this should 
be done, and the full committee was then called by Null to 
meet with him and Cain. Cain explained his proposition 
to them, and set forth his reasons for so doing in substan¬ 
tially the same form he used when he discussed the matter 
pravately with Null. The committee discussed the proposi¬ 
tion amongst themselves, and agreed to accept it. Null 
then arranged a meeting with Ingram, Cain, and himself. 
On May 19, Cain met with Null and Ingram in the latter’s 
office in Fort Worth, Texas. As a result of this meeting, 
Null and Ingram agreed to accept Cain’s proposal, pro¬ 
viding the provision for “standby time as set forth in the 
contract be put into effect immediately. Cain agreed to do 
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this, and advised them that he would request the Respond¬ 
ent to do so at once by letter and that he would send a copy 
of it to Ingram. 

A few weeks later, Null received complaints from employ¬ 
ees in the unit that the Respondent had not yet posted a 
letter or notice on its bulletin boards relative to the agreed- 
upon “standby” policy. In the interim, neither Null nor 
Ingram had received a copy of the letter Cain had agreed 
to send the Respondent in this regard. Null then contacted 
Cain and protested the Respondent’s failure to carry out 
Cain’s agreement. Cain told Null that he had written such 
a letter to the Respondent, and that as far as he knew, the 
agreement as to “standby” time was put into effect. He 
then suggested that Null see Shroeder, Respondent’s vice 
president in charge of operations, and discuss the matter 
with him. Null called Shroeder on June 5, and was advised 
that a “standby” letter had been drafted in accordance 
with Cain’s suggestion but that it had not yet been sent out 
to the districts for the reason that it had to be first approved 
by Price Campbell, the Respondent’s president, who at the 
time was out of the city. Sometime later the Respondent’s 
district managers were sent the following letter. 

2531 . May 20,1947 

To the District Manager 

District_ 

Dear Sir: 

During the negotiations in which we have heretofore 
engaged we agreed on a “Standby” arrangement for 
employees, which agreement was as follows: 

“Standby 

(a) Employees who are specifically requested to 
standby for duty after regular working hours shall 
be paid for two regular hours for such duty on 
weekedays and shall be paid for five regular hours 
for such duty on any Sunday or holiday, the same 
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being in addition to all time actually worked dur¬ 
ing that work day. 

(b) Week day standby periods shall be from 5 p.m. 
to 8 a.m., and Sunday and holiday standby periods 
shall be from 8 a.m. to 8 a.m. of the succeeding day.” 

Pending further negotiations and without in any 
manner affecting the rights of either the union or the 
company in regard to future collective bargaining, it 
is agreed that we will pay for “Standby” time when 
it is necessary upon the above basis. 

This is applicable in instances where “Standby” is 
authorized or used. 

WEST TEXAS UTILITIES COMPANY 


According to Null’s testimony, Cain agreed to submit 
the “standby” letter to the Union before notifying the 
employees in the unit that the agreed policy on standby 
time was to be placed in effect. Null also testified that it 
was agreed between Cain, Ingram, and him that the letter 
notifying the employees of the standby policy was to be 
a joint letter signed by both negotiating committees. Cain 
admitted that the Union was to be given a copy of the 
standby letter before it was to be put into effect. His testi¬ 
mony in this regard was as follows: 

Q. Was there any conversation between you and Mr. 
Null and Mr. Ingram by which you proposed to put 
into effect that provision of the contract with refer¬ 
ence to stand-by time pending further negotiations of 
the committees? A. Yes, as a matter of fact, I had 
mentioned that, the same thing to Mr. Null and his 
committee before I left Abilene, and even—I’m sure 
I had even mentioned it before that because I told Mr. 
Null that I was concerned, and Mr. Ingram too, about 
this portal-to-portal pay as had been adjudicated at 
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that time, and I was afraid of some disgruntled em¬ 
ployee using that as a basis of a lawsuit, and I 
2532 wanted a clear-cut definition, which it seemed 
that we pretty well had in our contract about 
what constituted standy-by time, and that I said to 
them, I said, ‘Now, I’d like to go ahead and put that 
stand-by time into force and effect. I think the Com¬ 
pany has more or less of a stand-by time policy, but 
it certainly, if it is not very clear-cut—and I would 
like to go ahead and put that in and I—’ —Mr. Ingram 
and Mr. Null said that was mutually agreeable, and 
Ingram says, ‘Well, now, I’ll want to have a letter to 
that’, and Mr. Null and I said, ‘We’ll give you a letter 
and submit it to you on the thing and then inform the 
employees that it will be put into effect, (emphasis 
supplied) 

The General Counsel at the hearing and in his brief stren¬ 
uously contends that the Respondent’s action in posting 
the above “standby” letter was in complete disregard of 
Cain’s agreement with Null and Ingram that the posting 
of the “standby” policy, (as set forth in the agreement of 
May 16), was to be a joint affair, and not unilateral, as 
the above letter would indicate. The General Counsel 
further contends that such action on the part of the Re¬ 
spondent was done for the purpose of belittling the Union 
in the eyes of its employees in the unit, and was thus a vio¬ 
lation of Section 8 (1) and (5) of the original Act and of 
8 (a) (1) and (5) of the Act as amended, in that it was in 
effect the granting of a unilateral wage increase. 

The undersigned is convinced that the only reasonable 
interpretation that can be gathered from the testimony of 
Null and Cain, is that the posting of the letter was to be 
a joint venture. Cain’s testimony, though extremely vague 
in this regard, nevertheless, so indicates. Moreover, Null’s 
version of what transpired at the time this matter was 
discussed is corroborated by that of Cain for the most part. 
Again Cain did not specifically deny Null’s testimony that 
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the posting of the letter was to be a joint venture. Under 
such circumstances, and upon the record as a whole, the 
undersigned is convinced, and finds, that the Respondent 
violated its agreement with the Union by unilaterally post¬ 
ing the “standby” letter. Whether or not such conduct 
is an independent violation of Section 8 (a) 5 of the Act 
is another matter. The undersigned cannot accept the 
General Counsel’s contention that by such conduct the Re¬ 
spondent violated Section 8 (a) (5) of the Act, in that such 
conduct, in effect, is really granting a unilateral wage in¬ 
crease. It must be remembered that the “standby” policy, 
as put into effect by the Respondent, was the result of bar¬ 
gaining negotiations between the parties, and it was agreed 
between them that it should go into effect prior to the con¬ 
summation of the full agreement reached May 16, 1947. 
Such conduct on the part of the Respondent is not “uni¬ 
lateral” action, as the term is used in Board parlance. 
Unilateral action as the undersigned understands the 
phrase, means putting some bargaining issue into effect 
independent of, and without consultation or discussion 
with, the bargaining representative. Such is not the situ¬ 
ation herein. Consequently the undersigned rejects the 
General Counsel’s contention in this regard. 

Null was not satisfied with the method used by the Re¬ 
spondent in putting the “standby” agreement into effect. 
He felt that the Union had been ignored as the certified 
bargaining representative of the employees in the unit, in 
that the Union was not permitted to see or sign the agree¬ 
ment. In addition, he had received complaints from a few 
members of the union bargaining committee in this regard, 
particularly, George Spoon, from the local at Quanah, 
Texas. 

2533 In view of the foregoing incidents Null decided to 
again call for assistance from the Conciliation Serv¬ 
ice. This he did on July 28,1947. As a result of his action 
in this regard a conciliator was appointed to assist the par¬ 
ties to resume bargaining negotiations. Majure, the con- 
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ciliator assigned to the task, contacted Cain on several oc¬ 
casions during August in order to arrange a meeting be¬ 
tween the parties, but was unable to get Cain to agree to 
a definite date for such a meeting. On September 8, Null 
called Cain and was advised by him that the Respondent 
would meet with the union committee on September 30. 
This was not satisfactory to Null and he again got in touch 
with Conciliator Majure in an effort to arrange a meeting 
for an earlier date. Majure got in touch with Cain but 
was unable to arrange a meeting for an earlier date. 

On September 15, Null called Cain in this regard but 
accomplished nothing. In fact, Cain talked very discourag- 
inglv in regard to any further meetings between the par¬ 
ties. On September 19, Cain called Null and informed him 
that the Respondent would not meet again with the Union 
until it was in compliance with Section 9 (f), (g), and (h) 
of the Act. Null protested the Respondent’s position in 
this regard but to no avail. 

There were no further conversations between Cain and 
Null until October 18. At that time Null informed Cain 
that the Union was in compliance with Section 9 (f), (g), 
and (h) of the Act, and that the ruling of General Counsel 
Denham as regards the application of the foregoing sec¬ 
tions of the Act to the American Federation of Labor, with 
whom the Union was affiliated, had been reversed by the 
Board 8 and requested that bargaining negotiations be 
resumed between the parties. Null also suggested a meeting 
for October 28 or 29, and asked Cain to inform Ingram, 
international vice president, if the suggested dates were 
satisfactory. On October 24, Cain called Ingram, and ad¬ 
vised that the Respondent would meet with the Union on 
November 7. However, on October 30, Cain wrote Ingram 
and advised him that due to pressing legal business he 
would be unable to meet with the Union until on or about 
November 10. Null later called Cain and accepted that 

* See In the Matter of Northern Virginia Broadcasters, Inc., Radio 
Station WARL, and Local Union No. 1215, International Brotherhood of 
Electrical Workers (AFL) 75 N. L. R. B. 11. 
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date. On November 8, Cain called Null and advised him 
that he had received a letter from the Respondent advising 
him that it would not meet again with the Union until the 
Board had acted on certain petitions which in effect were 
requests from numerous employees to the Respondent to 
cease negotiations with the Union as the bargaining repre¬ 
sentative for employees within the unit. On November 12, 
the Union filed the original charge herein, wherein it al¬ 
leged that the Respondent had violated Section 8 (a) (1) 
and (5) of the Act. 

The Petitions 

The parties admit that two sets of petitions were circu¬ 
lated among the employees in the appropriate unit. The 
first set was circulated throughout the various districts of 
the Respondent on various dates during August, September, 
and October, 1947. The second set was circulated during 
the latter part of November and in December 1947. The 
Respondent emphatically denies any knowledge of the circu¬ 
lation of the first set of petitions, but admits that it drafted, 
and circulated, the second set of petitions among its em¬ 
ployees, but contends that it did so upon the advice and 
instruction of the Regional Director for the Sixteenth Re¬ 
gion. On the other hand, the General Counsel alleged in 
his complaint, and contended at the hearing, that the Re¬ 
spondent formulated, originated, sponsored, circulated, 
promoted, and directed both sets of petitions. 

2534 In view of the voluminous testimony in this re¬ 
gard, due in most part to the numerous districts set 
up by the Respondent for operational purposes, the under¬ 
signed is convinced that as a matter of convenience separate 
sections for each set of petitions should be set forth in this 
report. 

The First Petitions 

The so-called first petitions first appeared among the 
employees in the unit sometime during the latter part of 
August and the early part of September 1947. They were 






76 


circulated in all the districts and the branch offices located 
therein, except in District K, located in San Angelo, Texas. 9 
The method of procedure in the circulation of the petitions 
was similar in each district. With one or two exceptions, 
the circulators were “service” men. 10 Most prominent in 
circulating the petitions were J. C. Miller in District Co., 
Stamford, Texas; Bonnie Suddreth and Kirby Dawkins, 
in District H, McCamev, Texas; Sim Ledford, in District 
G, Ballinger, Texas; Hollis Reavis, in District J, Childress, 
Texas; and Alvin Cadenhead, in District E, Quanah, Texas. 
Of the foregoing, all were service men, with the exception 
of Ledford and Suddreth. Ledford was a meter man and 
as such was not in the bargaining unit. Suddreth was a 
lineman and included in the unit. Others who circulated 
petitions, but who did not play as prominent a part as the 
above were Harry Logan, district storekeeper, and R. E. 
Ruble, power salesman at McCamev, District H, Ray Gar¬ 
rett, appliance salesman at Cisco, Texas, District A, B, 
Abilene, Texas. All of the last named were excluded from 
the bargaining unit. 

The circulators, all of whom, as pointed out above were 
supplied with company cars and their duties required them 
to travel to all points of the various districts. Their solici¬ 
tation for signatures of employees within the unit for the 
most part was made during working hours on company 
time and property. Some few employees were solicited at 
their homes after working hours. In such instances, the 
solicitors used the company cars assigned them. Their 
approach to the employees for their signatures was for the 
most part similar in each district. In explaining the pur¬ 
pose of the petitions each in substance told the employees 
that it was to get rid of the Union, or that it was not neces¬ 
sary to have the Union to represent them in their dealings 

• The record is clear that the employees in the San Angelo district were 
strongly organized, and for the most part strong adherents of the Union. 

"These employees were included within the unit. Their duties re¬ 
quired them to travel throughout the various districts in company-owned 
cars for the purpose of servicing equipment both for the Respondent 
and its customers. 
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with the company, and in many instances, the argument was 
that the Union had had a year to negotiate a contract with 
the Respondent and to date had failed to do so. A number 
of the employees signed when first approached, but there 
w T ere a substantial number who refused. In such instances, 
follow-up calls were made on these employees and in this 
manner a few additional signatures were secured. When 
the solicitors had finished interviewing the employees in 
the districts convassed, the signed petitions were either 
delivered to the district offices or mailed direct to the home 
office in Abilene, Texas. For example, J. C. Miller de¬ 
livered the petition he circulated to Dillingham, district 
manager at McCamey. Reavis and Cadenhead mailed theirs 
direct to the home office. Ledford testified and the under¬ 
signed finds, that he mailed his to an attorney in Abilene. 11 

The language used in the preamble of the petition w T as sub¬ 
stantially the same in each district. For example, the 
2535 petitions circulated at Abilene, District A, B, and at 
Ballinger, District G, tvere identical except for the 
alphabetic designation of the District. They read as fol¬ 
lows: 

We, the undersigned employees of the West Texas 
Utilities Company, District “A”, do hereby declare 
that we do not wash to be represented by the Interna¬ 
tional Brotherhood of Electrical W r orkers or through 
any other local or union and are hereby petitioning 
West Texas Utilities Company to withdraw from any 
contract negotiations between the Company and the 
International Brotherhood of Electrical W 7 orkers per¬ 
taining to District “A” since we are satisfied with 
the relations between the company and ourselves. 

Signed: (names of employees 
in the unit) 

Sim Ledford testified that he personally drafted the 

“Ledford’s part in the circulation of the petitions will be set forth 
hereinafter. 
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petition, circulated in the Ballinger District without the 
assistance of any person, after first discussing its purpose 
with some employees of the Respondent at Santa Anna, 
Texas. He could not recall, however, their names at the 
time of the hearing. The purpose of the petition, accord¬ 
ing to Ledford, was to get rid of the Union and stop dis¬ 
sension among the employees. After having drafted the 
petition, he had his son type it. He further testified that 
after he had circulated the petition, and secured the signa¬ 
tures thereon, he put it in an envelope without any letter 
or accompanying note attached and mailed it to the law firm 
McMahon, Springer, and Smart, with offices in the West 
Texas Utilities Company’s building, Abilene, Texas. His 
reason for mailing it to this law firm was because that in 
1941 and 1942 he had dealt with Springer who at that time 
was active as attorney for a company union composed of 
the Respondent’s employees. At that time, Ledford was 
employed at Cisco, Texas. He further testified that he 
never received an acknowledgement of the receipt of the 
petitions from either Springer or any other member of the 
firm. Another reason advanced by him for sending the 
petition to Springer was that he knew it would get to the 
right “parties.” On cross-examination he was queried 
in regard to the language used in the petition, and in gen¬ 
eral as regards the parlance used in every day union-man¬ 
agement relation. Even a cursory examination of his 
testimony both on direct and cross-examination reveals his 
lack of understanding of the language used in the petition, 
and the purport thereof. 12 Moreover, from his demeanor 
on the stand, he impressed the undersigned as an evasive, 
and untruthful witness. In such a state of the record the 
undersigned is convinced that Ledford’s testimony was so 
palpably false that no credence whatsoever can be given it. 

“Even counsel for the Respondent conceded at the hearing that Led¬ 
ford was not familiar with labor relations parlance in the following 
language: “ . . . Mr. Rhea is a lawyer, a man who has had great ex¬ 
perience with these labor matters and here is a man who doesn’t know 
the difference between a bargaining unit and a baseball park. As far 
as the record shows. ...” 
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Accordingly, the undersigned finds that Ledford’s account 
of the circumstances surrounding the circulation of the 
first petition in District G, Ballinger, Texas, was not a true 
account thereof, but pure fabrication, Accordingly, the 
undersigned rejects his testimony in its entirety. 

The testimony of Miller, Dawkins, Reavis, and others who 
circulated the first petition, as regards the origin and drafts¬ 
manship thereof, while somewhat hazy and evasive, never¬ 
theless cannot be placed in the same category as that of Led¬ 
ford. For reasons which will be set forth herein- 
2536 after under that section of this report dealing with 
the second petition, the undersigned is convinced 
that it is unnecessary to make a finding at this time as to 
their credibility and activities as regards the events sur¬ 
rounding the initiating and sponsorship of the first peti¬ 
tion. 

At the hearing the Respondent called a number of its 
branch and district managers to testify in its behalf, with 
one exception all denied having had any knowledge of the 
circulation of the first petition. The single exception was 
W. R. Weaver, branch manager at Spur, Texas. He ad¬ 
mitted that he knew that the first petitions were being circu¬ 
lated, in fact, he testified that he informed the employees 
at Spur, that “ ... A man was bringing a paper up there 
for them to read and to use their own judgement.” He fur¬ 
ther testified, in substance, that shortly thereafter J. C. 
Miller came to Spur and asked his permission to talk to 
the employees, and that he had some papers with him. He 
gave him permission to do so and instructed the employees 
to go into the back room with Miller. Shortly thereafter, 
in discussing the first petition with two employees, Dale and 
Finch, he told them “to use their own judgement” about 
signing it. 

The solicitors having finished their task forwarded the 
petitions to Abilene. It was from this point that the Re¬ 
spondent, by Dan Whitaker, forwarded the petitions to 
Cain, who then forwarded them, in the name of the Re- 
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spondent, to the Board’s Regional Director at Fort Worth. 
Cain in the processing thereof sent the Director a formal 
document which in substance is a petition for a decertifica¬ 
tion election as provided for in Section 9 (c) (1) (A) (ii) of 
the Act. For convenience, a copy of this petition is at¬ 
tached hereto and marked as Appendix “A”. 

The petitions filed by Cain were given due consideration 
by the said Regional Director. Shortly after they were 
filed, Cain met with the Regional Director and the Chief 
Legal Officer at the Board’s offices in Fort Worth. At that 
time he was informed that they were faulty as petitions 
for decertification because they did not set forth therein 
the name of either an individual or a labor organization 
as the proposed bargaining agent or representative of the 
employees who desired such an election. Consequently 
the petitions were returned to the Respondent by the 
Regional Director. 

The Second Petitions 

Shortly after Cain’s conference with the Board’s offi¬ 
cials, he drafted several petitions, for the employees to 
sign, and mailed them to the Respondent’s main office in 
Abilene, Texas. From there they were sent to each of the 
Respondent’s district managers, with instructions as to 
how they were to proceed in securing the signatures of its 
employees thereon. One of the petitions drafted by Cain is 
set forth herein below. 

Stamford, Texas 
December 6, 1947 

District “C” 

We, each for himself, as an employee of the West Texas 
Utilities Company, do hereby declare that the Inter¬ 
national Brotherhood of Electrical Workers is not 
now authorized by us to represent us, either singly 
or collectively, in any negotiations with our employer. 
We do hereby petition the National Labor Relations 
Board to take cognizion of this fact in any pro- 
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2537 ceedings necessary for their formal action. We 
hereby authorize J. C. Miller to act for ns in 
this regard with full authority to file any supplemental 
information or petition with the Board for its final 
definite action and notice to the Union of their elimina¬ 
tion or formal decertification as brought about by the 
employees’ acts, properly confirmed by the Labor 
Board, all as required and made mandatory by the new 
labor laws. 

Signed Oscar Whitaker 
Signed Otis Finch 
Signed A. E. Dale 
Signed Thomse B. Smith 

The Respondent admits that it initiated, sponsored, and 
circulated among its employees the so-called second peti¬ 
tions. With one or two exceptions they were circulated by 
the same individuals who circulated the first, under the 
direct supervision and instruction of the Respondent’s 
district managers. Typical of the procedure followed by 
the various district managers, was that of K. K. Francis 
of Stamford, Texas, and H. H. Batjer, at San Angelo, 
Texas. Francis called into his office J. C. Miller, who had 
circulated the first petitions in the Stamford district, and 
told him that the first petitions were defective and that it 
was necessary to secure signatures to the second petitions. 
Francis also told Miller that the second petitions were to 
“verify” the first. According to Miller his name was typed 
in on the second petition before he received it from Fran¬ 
cis. The purpose of this was, according to what Francis 
told Miller, to inform the employees that he had been ap¬ 
pointed to act as their agent for the purpose of securing 
approval for a decertification election to be conducted by 
the Board. 

Francis also openly and actively circulated the second 
petitions among the employees in the various branch offi¬ 
ces under his supervision. Actively assisting him in his 
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activities was Russell Crownover, one of his assistants. 
When presenting the petitions to the employees for their 
consideration Francis informed them that similar petitions 
had been circulated in other districts, and that a great 
number of the employees in the unit had signed them. In 
order to emphasize and buttress his remarks, he presented 
to the employees photostatic copies of petitions which had 
been signed in other districts. He particularly emphasized 
the petitions from the Quanah, Texas, district, and sig¬ 
nificantly pointed out the name of George Spoon, as one 
of the signatories thereto. Reminding them at the time 
that Spoon had been a member of the union negotiating 
committee. In addition to these activities, Francis en¬ 
deavored to secure the services of R. W. Moore, a lineman, 
to circulate the petition among the line crew. Moore was 
an old employee, and admittedly very popular with his 
co-workers. In addition he was a member of the union’s 
negotiating committee. 

Typical of Francis’ approach to the employees at the 
time he presented the petitions for their consideration is 
found in the testimony of Otis Finch, a witness originally 
called by the General Counsel but later called by the Re¬ 
spondent as one of it witnesses in chief. On direct examina¬ 
tion as a witness for the Respondent he testified as 
follows: 

2538 Q. I will ask you this now: Just explain to the 

Examiner or describe the way that this—that 
the petition—and the way that Mr. Francis presented 
it and how it was signed and whether it was given back 
to Mr. Francis. 

Just tell us just exactly what that was. A. He came 
in and Mr. Weaver told us that Mr. Francis wanted 
to see us. We came in just about 12:00 o’clock. We 
walked to the back of the office. There were some new 
stoves and ranges in the crates sitting in the back 
and Mr. Francis was leaning on one and had those 
petitions laying on this crate and we walked back to 
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him and he told us that he had something he wanted 
us to read and he handed it to me first. I read it 
over and he asked me during this time did Miller, J. C. 
Miller, present me with a petition. I told him, “Yes,” 
that I didn’t sign it because I didn’t understand it, 
because Mr. Miller would not explain it to me. 

Mr. Francis told me in plain words that it was to do 
away with the Union from the Company, so I read the 
petition over and then handed it to Mr. Dale. He read 
it over, (emphasis supplied) 

Then Mr. Fraicis told us to go and eat lunch and 
take this petition with us and read it over and discuss 
it between ourselves, if we wished, but we did not dis¬ 
cuss it between ourselves. I had taken it home and 
read it, taken it back to Mr. Dale and we returned to 
the office. I signed it and Mr. Dale signed it. 

Also typical of the Respondent’s activity in circulating 
the second petitions, and its concern in regards to the failure 
of the first petitions to persuade the Board to order a 
decertification election thereon, is exemplified in the testi¬ 
mony of K. K. Francis himself. 

Q. All right. Now then, I will ask you, Mr. Francis, 
when you received this document, General Counsel’s 
Exhibit 27 from Dan Whitaker, what did he tell you 
to do with it, or what was the instructions with refer¬ 
ence to it? A. Well, he said that there have been some 
petitions sent in from that district and, by some em¬ 
ployees and that they were not technically correct in 
some manner since they didn’t have a stipulated man 
that signed them as a representative and that it would 
have to be done over or handled— 

Q. Would have to be done over? A. Yes. 

Q. All right. Did he give you any instructions or 
was there any statement made by him about how you 
should handle the petition? A. No, he said that they 
weren’t in accordance of form and that they had 
2539 agreed that they had to have a man to repre- 
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sent the bunch and I said, “Well, I don’t know 
about these, petitions you are talking about or who 
you are talking about,” and he said, “Well I can fur-* 
nish some photostatic copies of some names.” 

And I said, “Well, I would like to have them.” 

Q. You said you would like to have them? A. Yes 
sir. 

Q. Now, where were you and Whitaker when he gave 
you this second petition, General Counsel’s Exhibit 27? 
A. I was in my office. 

Q. In Stamford? A. In Stamford. 

Q. All right. After you had requested Mr. Whitaker 
to send you some photostatic copies, did you later re¬ 
ceive them? A. I did. 

Q. About how long after that? A. Well— 

Q. Approximately. A. Pretty shortly, I would say 
a day or two. 

Q. A day or two ? A. Uh Huh. 

Q. All right. Now then, Mr. Francis, what did you 
do with the petition that Dan Whitaker gave you, Gen¬ 
eral Counsel’s 27? A. What did I do w r ith them? 

Q. Yes, what did you do with them? A. Well— 

Q. Did you give it to anybody? A. Yes, I gave one 
to Mr. Miller. 

Q. Is that J. C. Miller? A. J. C. Miller and offered to 
give one to R. W. Moore, 

Q. What did you tell Mr. Miller when you 
2540 gave him the petition? A. I tried to explain to 
him, as Mr. Whitaker had to me that they were 
not true to form since one man hadn’t been set out as 
representative of that bunch that had signed. 

Q. All right, what did you ask him to do with the 
petition? A. I told him to take it before the bunch 
again and let them do what they wanted to. (emphasis 
supplied) 

That the Respondent’s procedure in circulating the sec¬ 
ond petitions, followed the pattern described above in the 
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Stamford district is clearly indicated by the following 
testimony of H. H. Batjer, the Respondent’s district man¬ 
ager, at San Angelo, Texas. 

Q. When was the first time that you ever saw a 
petition like General Counsel’s 42? A. It w r as late 
last fall. I am not sure of the date, unless it shows 
there, November; late in November, yes sir. 

Q. Who talked to you about this petition? A. Mr. 
Dan Whitaker. 

Q. He talked to you in Abilene or down there in 
your office? A. I believe in my office. 

Q. Wliat did he tell you ? A. He told me that a num¬ 
ber of the petitions had been presented to the Labor 
Relations Board in Fort Worth sometime previously, 
that they apparently were not in correct form and 
that another petition had been prepared in the sug¬ 
gested form and was being circulated over most of 
the areas of the company. 

Q. Did you tell him you knew anything about the 
petitions that had been previously circulated by the 
employees? A. No sir. 

Q. Or by anybody else? A. No sir. 

Q. Did you know anything about them ? A. I did not. 

Q. Is that the first time you ever heard about any 
circulation of any petitions at all. A. Yes sir. 
2541 Q. Well what did you do with the petition? A. 

Well, he didn’t have a copy of it with him at 
the time. He told me about it and I told him if they 
were being presented over the company, I would like 
for the men in District K, to have an opportunity to 
sign it. I asked him for a copy of it which he didn’t 
have. He mailed it to me the next day. 

Q. Then what did you do with it? A. Had that 
petition that you just handed me prepared from it. 

Q. Then what did you do with it? A. I had several 
meetings with employees of the district who were in 
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the units that were in the bargaining unit, I believe it 
is called. 

Q. Is that the line—You have two crews, I think, 
linemen and then there are servicemen, is that correct? 
A. Right. 

Q. Did you present this—discuss this petition with 
the line crew by individuals or did you submit it to them 
in a group? A. As a group. 

Q. Well, tell the Examiner about that ? A. I called a 
meeting of the line crew in the line department office 
and took a petition like that—I am not sure whether 
it was that one or not—with me. I explained to the 
crew that some previous petitions had been prepared 
in Fort Worth, that the form was incorrect, that this 
petition was in the approved form; that I understood 
that a considerable majority of the employees in the 
line and service department had already signed the 
revised petition and that I wanted to give them the 
opportunity of signing it if they wanted to do so. 

Q. Did anybody ask you what was in it for them 
or anything to that effect during that time? A. In 
that particular meeting, I don’t recall but one ques¬ 
tion. I can’s remember who asked it; one man asked 
me if the Union was decertified or words to that effect, 
who would represent them? That is the only question 
I recall being asked me at that meeting. 

Q. What did you say? A. I told him that they would 
still be able to represent themselves as they always 
had previously in dealings with the Company. 

Q. What did you tell them—Did you ever talk to— 
Is that all you you can remember now that you 
2542 told th line crew at that time about the peti¬ 
tions, explaining it to them? A. No. I think 
I perhaps told them a little more. I think I told them 
that whether or not they signed it, was up to them; 
that there was no compulsion, that I wasn’t asking 
them to sign the petition. I hoped that some of them 
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would in order for District K to be presented in it. 

As I remember, that is all that—the remainder that 
told them. 

Batjer, also followed the same procedure as Francis in 
soliciting circulations of the petitions. After he received 
the petition from Whitaker he called T. V. Peidford, a 
lineman, and one of the oldest employees in terms of service 
in the district, into his office and suggested to him that 
he circulate the petition. According to Batjer not only was 
Peidford’s length of service a compelling factor in his se¬ 
lection of him as a prospective solution, but the further 
fact that he was also a member of the union’s negotiating 
committee. As to his conversation with Peidford, Batjer 
testified as follows: 

Q. Did you ever talk to L. V. Peidford privately 
about this position ? A. Yes sir. He is the first one that 
I did talk to about it. 

Q. What—Why did you talk to him? A. I called 
him into the office and for the reason which I told him, 
so I can combine the two if you don’t mind—I told 
him I was calling him into the office because in the bar¬ 
gaining unit he was the oldest man in point of service 
and I would like to tell him what I planned to do and 
what the petition was about. 

Q. Did you know Mr. Peidford was on the bargain¬ 
ing unit and a member of the Union? A. Yes sir I 
knew that because he was on the committee. 

Q. You had a pretty good idea he’d turn anything 
you would say over the Union, didn’t you? A. I felt 
sure he would, yes. 

Q. He was the only one you talked to in private about 
it? A. As far as I remember, yes. 

Q. Tell the Examiner exactly what you told Mr. 
Peidford. 
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TRIAL EXAMINER SHAW: Proceed. 

THE WITNESS: Thank you. I thought- 
2543 A. I told Mr. Peidford that the information 

that I had received from the Company was that 
a previous petition had been presented in Fort Worth to 
the National Labor Relations Board to decertify the 
Lrnion from representing employees in the line and 
service crews, that an objection had been raised as to 
the form of it; that I had before me, which I read to 
him, a revised form of petition that I, as far as I knew, 
no one in District K had been signed on the previous 
petition which I had just learned of, and that I in¬ 
tended to give everyone an opportunity in the line 
and service crews to sign the petition if they so de¬ 
sired. 

Batjer was unable to persuade Peidford to circulate the 
petition. 13 He then called a meeting of the employees and 
proferred the petitions to them for their consideration. At 
the same time he presented to the employees photostatic 
copies of petitions that had been signed in other districts. 

As a result of the combined efforts of the Respondent’s 
district and branch managers more than 80 percent of the 
employees in the appropriate unit signed the several peti¬ 
tions for decertification. 

D. Concluding findings as to the refusal 
to bargain , and the Union’s majority 
in the appropriate unit 

The Respondent admits that it refused to bargain fur¬ 
ther with the Union on November 8, 1947, and sets forth 
as its reason for so doing that the so-called first petitions 

“Batjer admitted discussing the petitions with Peidford but denied 
that he asked him to circulate them. Peidford testified that he was 
asked to circulate one of the petitions among the crew he worked with. 
Peidford impressed the undersigned as an honest and reliable witness. 
Batjer on the other hand impressed the undersigned as being somewhat 
evasive in his testimony on controversial issues. Consequently the 
undersigned credits Peidford in this regard. 


89 


clearly show that the Union had lost its majority as of that 
date and hence no longer was the bargaining agent for the 
employees in the appropriate unit and that in view of that 
siutation it was not required to bargain further with it. 
The Respondent also contends that by filing the petitions 
with the Board, a question concerning representation arose 
and therefore it was under no legal obligation to negotiate 
further with the Union, until the Board conducted a decerti¬ 
fication election among the employees in the unit to de¬ 
termine whether or not the Union still represented a ma¬ 
jority of said employees. It further contends that under 
the Act the certification by the Board of a labor organiza¬ 
tion as the statutory bargaining agent continues in effect 
for only 1 year and since the first petitions were filed more 
than a year after the Union was certified by the Board it 
was illegal for it to negotiate with the Union and for the 
further reason the petitions disclose a substantial majority 
of the employees in the unit had indicated their desire to 
abandon the Union. The Respondent also contends that 
the petitions, in effect, showed that a rival claim concern¬ 
ing representation had arose and therefore it could not 
continue negotiations until the Board resolved the issue 
by an election. 

Under a proper set of facts there might be some merit 
to the Respondent’s contention but the facts in this case 
clearly shows that the contentions of the Respondent are 
without merit. 

2544 Upon the record as a whole the undersigned is 
convinced, and finds, that the Respondent bargained 
in good faith with the Union until sometime in the early 
part of September 1947. On September 8, Null called Cain 
and requested that negotiations be continued. Cain sug¬ 
gested September 19 for a meeting and would not consent 
to an earlier date because of his pressing legal business. 
From September 8, until November 8, Null and Conciliator 
Majure called Cain on several occasions in an attempt to 
arrange a meeting, each time they were told that meetings 
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would have to await either Cain’s convenience or that of 
the Respondent. Such tactics shows lack of good faith 
dealing on the part of the Respondent. An employer is re¬ 
quired to meet with the statutory representative of its em¬ 
ployees at reasonable times, he does not have to agree to 
any proposal, but, at least, he must meet and negotiate in 
good faith. In the opinion of the undersigned the lapse of 
a period of 2 months before the Respondent would agree 
to a definite date for a meeting with the Union is unreason¬ 
able, and he is convinced, and finds, that such conduct does 
not constitute bargaining in good faith and thus violative 
of Section 8 (a) (5) of the Act as amended. 

The undersigned has duly considered the Respondent’s 
contention that it was justified during this 2-month period 
to refuse to meet with the Union because the American 
Federation of Labor was not in compliance with Section 
9 (f), (g), and (h) of the Act. The undersigned has given 
careful consideration to the Respondent’s contention in 
this regard and rejects it as being without merit. Here 
the Union was certified on August 12, 1946, almost a year 
before the Act was amended. The Board has held in a 
number of cases that the Act, as amended, was not retro¬ 
active in its effect. 14 Moreover, the Respondent was under 
a duty to respect the Board’s certification until the Board 
in a proper procedure cancelled the certification. 10 Fur¬ 
thermore, it is axiomatic that misinterpretation of the law 
is no defense to a violation thereof. 

As to the Respondent’s contention that a certification of 
a bargaining agent is good for only 1 year, the Board and 
the Courts in a long line of cases, has held that it is good 
for a “reasonable” time. 18 What constitutes a reasonable 

** See Matter of Marshall & Bruce, 75 N. L. R. B. 90. 

“See Matter of Northern Virginia Broadcasters, Inc., Radio Station 
WARL, wherein the Board held that the American Federation of Labor 
was not subject to the filing requirements of Section 9 (f), (g), and (h). 

” See in the Matter of The M eng el Company, Fibre Container Division, 
80 N. L. R. B. 110; Matter of Dorsey Trailers, Inc., 80 N. L. R. B. 89; 
Matter of Bethlehem Steel Company, 73 N. L. R. B. 277; Matter of 
American Marsh Pumps, Inc., 62 N. L. R. B. 931. 
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times depends upon all the surrounding circumstances, 
and is a matter for the Board to determine administratively 
and not for the Respondent or any other employer. More¬ 
over, there is nothing in the Act as amended contrary to 
the Board’s policy in this regard. Consequently, the under¬ 
signed rejects this contention of the Respondent as being 
likewise without merit. 

The Respondent admits that it refused to bargain with 
the Union on and after November 8, 1947, because of the 
so-called first petitions for reasons which have been set 
forth above. In its answer, at the hearing, and in its brief, 
the Respondent specifically and vociferously denies that it 
initiated, sponsored, and circulated the first petitions. It 
also denies even having any knowledge of their circulation 
among its employees until after they had been forwarded 
to its home office in Abilene. This later contention is not 
sustained by the record. The testimony of Weaver, 
2545 its branch manager at Spur, Texas, refutes this con¬ 
tention. As set forth above, he testified in substance 
that he not only knew that such petitions w*ere being cir¬ 
culated but so informed the employees under his super¬ 
vision and that he had advised them that such a petition 
would be presented to them for their consideration. More¬ 
over, he assisted Miller, who circulated the petition in his 
district, to meet with said employees. Again the discredited 
testimony of Ledford casts strong suspicion on the con¬ 
tention of the Respondent that it was without knowledge 
of the origin of the first petitions. However, suspicion is 
not evidence, and no finding can be predicated thereon. 
Upon the record, as a whole the undersigned is of the 
opinion that the Respondent “doth protest too much” in 
this regard. As to whether or not the Respondent initiated, 
sponsored, and authorized the circulation of the first peti¬ 
tion the testimony, except for that of Weaver, is vague and 
inferential, and not the kind of reliable, probative, and 
substantial evidence upon which a finding can be made. In 
any event the undersigned is convinced that in view of his 



92 


ultimate findings herein that it is unnecessary to make a 
definite finding on the allegations contained in the com¬ 
plaint relative to these alleged illegal acts of the Respond¬ 
ent. The processing of the petitions by Cain, however, is 
another matter. This conduct as will be shown hereinafter 
is part and parcel of the over-all picture. 

The Respondent admits, and the record clearly discloses, 
that the second petitions which have been described above 
were drafted and openly and notoriously circulated and 
the employees solicited either by groups or individually 
by the top hierarchy of the Respondent’s management. 
Moreover, as an inducement to secure the signatures of its 
employees to the petitions the employees were shown photo¬ 
static copies of petitions signed in other districts, and in 
particular the signatures of employees who had been active 
in the Union were pointed out to employees who were hesi¬ 
tant in signing the proferred petitions. In particular the 
signature of George Spoon, former union committeeman on 
the Quanah petition, was singled out on numerous occasions 
in the Stamford and San Angelo districts. The only reason¬ 
able inference that can possibly be drawn from these inci¬ 
dents is that it was done to show the union employees the 
futility of continuing to support the Union in view of the 
disaffection of Spoon, a prominent union official. The sign¬ 
ing of petitions was completed in the early part of January 
1948. As indicated above, each of the petitions designated 
an employee in each district to act as the agent for the 
signatories thereon for the purpose of filing a decertifica¬ 
tion petition with the Board. Sometime after the first of 
the year 1948, the various petitions were sent to the law 
firm of McMahon, Springer and Smart, with offices in the 
Respondent’s building in Abilene, Texas, presumably by the 
employees designated as agents in the petitions. Springer, 
of the above law firm, sent the petitions to the Board’s 
office in Fort Worth, Texas, sometime in January 1948. 

The undersigned has found above that the second peti¬ 
tions were distributed in the various districts, with one or 
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two exceptions, by the same employees who distributed the 
first. He has also found that the employees were told by 
the Respondent’s officials actively engaged in the circula¬ 
tion and solicitation that new petitions had to be signed 
because the first were illegal. He has also found that in 
some instances the employees were told that the second 
petitions were necessary in order to ‘ ‘ verify ’ ’ the first. The 
undersigned is convinced, and finds, that by the conduct 
described above the Respondent ratified and adopted the 
activities of its employees in the circulation of the first 
petitions and that as a consequence thereof is responsible 
for all that flowed from this action. He is also convinced, 
and finds, that the circulation of both petitions was part 
and parcel of a well conceived plan to eliminate the Union 
as the statutory bargaining agent for its employees. 
2546 As the Board has so aptly stated in many cases 
the circulation of petitions on company time and 
property for the purposes to either change the certified 
bargaining agents or to secure the signatures of employees, 
to revoke the authority of said bargaining agent, to act for 
them in collective bargaining with their employer, is viola¬ 
tive of the Act. In the Appalachian Electric Power Com¬ 
pany case 17 the Board said inter alia;” moreover, the circu¬ 
lation on company time and property with the knowledge 
and acquiescence of responsible company officials of a peti¬ 
tion addressed to management did not, in our opinion, 
evoke from the employees, sensitive as they are to avoid 
the displeasure of their employer, a free expression of 
their choice.” In the considered opinion of the undersigned 
such is the situation herein, and he so finds. 

Moreover the undersigned is convinced, and finds, that 
by the conduct described above the Respondent in effect 
conducted an “election” among its employees by the circu¬ 
lation of the petitions which by their very language consti¬ 
tute, in effect, a repudiation of the Union, and a withdrawal 
therefrom by its employees who were members thereof. 

17 See In the Matter of Appalachian Electric Power Company, 47 
N. L. R. B. 821, at 830 and cases cited therein. 
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The untrammeled will of the employees in the selection of 
a bargaining agent as contemplated by Section 7 of the Act 
cannot be exercised under the circumstances described 
above. Such conduct on the part of an employer has long 
been held violative of Sections 7 and 8 of the Act by the 
Board and the Courts in a long line of decisions. 18 

In view of the foregoing the undersigned finds that by 
sponsoring and circulating the above-described petitions, 
and soliciting signatures thereto, on various dates during 
the months of August, September, November,.and Decem¬ 
ber 1947, the Respondent thereby induced its employees 
to repudiate the Union as their bargaining representative, 
and by such conduct interfered with, restrained, and coerced 
its employes in the exercise of the rights guaranteed in 
Section 7 of the Act and in violation of Section 8 (a) (1) 
of the Act. As is discussed hereinafter, all this is involved 
as well in the allegation that the Respondent by such con¬ 
duct violated Section 8 (5) of the Act. 

A resume of the above shows that the Union was certi¬ 
fied by the Board as the exclusive bargaining agent for 
the Respondent's employees in the appropriate unit de¬ 
scribed above on August 12, 1946. Thereafter the parties 
entered into negotiations for the purpose of reaching an 
agreement on wages, hours, and other conditions of employ¬ 
ment. These negotiations continued until on or about May 
17, 1947. On the later date the parties reached an agree¬ 
ment, but at the suggestion of Cain, counsel for the Re¬ 
spondent, the actual signing of the agreement was to be 
postponed for an indefinite period, approximately 90 days, 
in order that he might persuade the Respondent in the 
interim to grant an additional wage increase. The Union 
accepted Cain’s proposal. Thereafter the Union was un¬ 
able to arrange a meeting with the Respondent for reasons 
which have been set forth above. On September 19, 1947, 
the Respondent refused to meet with the Union until it 

“ See Matter of American-Marsh Pumps, Inc., 62 N. L. R. B. 931; 
Matter of Pure Oil Company, 62 N. L. R. B. 1039; Valley Mould and 
Iron Corporation v. N. L. R. B., 11G F. 2d 760, 764, 765 (C. A. 7). 






95 


was in compliance with Section 9 (f), (g), and (h) of the 
Act. 

The Union complied with the terms of the Act, and so in¬ 
formed the Respondent and also requested the Re- 
2547 spondent to resume negotiations. 19 The Respondent 
agreed to meet, but at its own convenience. There¬ 
after at least two definite dates were set for a meeting of 
the parties. Both were canceled by the Respondent. On 
November 8,1947, the Respondent informed the Union that 
it would no longer meet with it, because the petitions de¬ 
scribed above had been filed with it. As found above the 
said petitions were initiated, sponsored, and circulated by 
the Respondent and such activity on its part constituted 
an unfair labor practice violative of Sections 7 and 8 (a) 
(1) of the Act. 

The Respondent also contends that it was not required 
to bargain with the Union after November 8, 1947, because 
the said petitions showed that approximately 80 percent 
of the employees in the appropriate unit had repudiated 
the Union as their bargaining agent, and had requested 
the Respondent to cease negotiating with the Union, and 
that since this evidence showed that the Union had lost its 
majority in the unit it was justified in doing so. 

It is well settled that the certification of the Board of a 
labor organization as the bargaining agent for employees 
in an appropriate unit, proves the status of the agent, such 
as the Union herein, as the representative of a majority 
of the employees in the appropriate unit and rests upon 
an election by secret ballot conducted by the Board pur¬ 
suant to its Direction of Election. It is also well settled 
that the life of the certification is an administrative matter 
vested solely in the Board, and not subject to the whims 
and fancies of rival organizations for recalcitrant em¬ 
ployers. It has been determined by the Board and the 
Courts in a number of cases that following certification 

a As a matter of fact, and even the most cursory examination of the 
release of the Board's information division and the press as a whole 
during this period would have so informed the Respondent. 
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there is a presumption of the Union’s continuing status 
as majority representative for a reasonable period of 
time. 20 The undersigned has found above that under the 
circumstances found herein that on September 19, and 
November 8, 1947, it was reasonable to presume that the 
Union continued to represent the employees in the appro¬ 
priate unit. To find otherwise, “would be to render the 
orderly procedure and administrative machinery created 
by the Act for the ascertainment of employee bargain¬ 
ing representatives inefficacious and inconclusive to a de¬ 
gree sufficient to defeat the stautorv purpose.’’ 21 This is 
particularly true in the instant case. Here the attempted 
repudiation of the certified union was brought about by 
the unfair labor practices of the Respondent and not as a 
result of the free choice of the employees. The Board has 
held that, “The unfair labor practices of the Respondent 
cannot operate to change the status of the bargaining repre¬ 
sentative previously selected by the untrammeled will of 
the majority.” 22 

The undersigned has found above that the Respondent 
refused to bargain with the Union on September 19, 1947, 
giving as an excuse therefore that the Union was not in 
compliance with Section 9 (f), (g), and (h) of the Act. His 
reasons for said finding have been set forth above and 
will not be reiterated in this section of the report. The 
undersigned has also found that the Respondent refused 
to meet with the Union on November 8, 1947, because it 
questioned its majority in the unit. The Respondent based 
its refusal on the petitions described above which the under¬ 
signed has found to have been sponsored and circulated by 
the Respondent, and that such conduct was violative 
2548 of Section 8 (a) (1) of the Act. He has also found 
that on September 19, and November 8, 1947, and 

* Bethlehem Steel Co. v. N. L. R. B. 1203 F. 2d 641 (App. D. C.), en¬ 
forcing Matter of Bethlehem Steel Corporation, ct al., and Steel Workers 
Organizing Committee, 15 N. L. R. B. 457. 

*■ Matter of Botany Worsted Mills and Textile Workers Union of 
America, C. I. 0., 41 N. L. R. B. 51. 

” See N. L. R. B. v. Bradford Dyeing Association, 310 U. S. 318. 
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at all times thereafter the Union represented a majority 
of the employees in the appropriate unit, and was still the 
statutory bargaining agent for the employees therein. 

The undersigned is convinced and finds that the petitions 
described above did not supersede the Board’s certification 
of the Union as the exclusive bargaining representative of 
the employees in the appropriate unit, which certification 
was executed after the employees of their own free will 
and accord had selected the Union as their bargaining repre¬ 
sentative by secret ballot in an election conducted by the 
Board. The alleged dissipation of the Union’s majority 
was caused by the Respondent’s unfair labor practices. 
The Respondent cannot, by violating the rights of its em¬ 
ployees to self-organization, create a defense to its refusal 
to bargain collectively with the statutory representative 
of its employees. 

As to the contention of the General Counsel that the Re¬ 
spondent violated Section 8 (a) (5) of the Act by refusing 
to sign the agreement reached on May 17, 1947, the record 
is clear that the signing of the agreement was postponed 
by agreement of the parties. There is no substantial evi¬ 
dence in the record that either Null or any other member 
of the committee thereafter requested the Respondent to 
sign the agreement. As far as the record is concerned, 
Null’s requests to Cain were for meetings-to continue the 
negotiations. Section 8 (d) of the Act requires that a re¬ 
quest must be made by either party to the agreement to 
reduce it to writing. Such is not the case here. Conse¬ 
quently the undersigned will recommend that this allega¬ 
tion in the complaint be dismissed. 

The undersigned finds from the above that the Respond¬ 
ent on September 19, and November 8,1947, and at all times 
thereafter has refused to bargain collectively with the 
Union as the exclusive representative of its employees in 
the appropriate unit, and by such conduct has thereby inter¬ 
fered with, restrained, and coerced its employees in the 
exercise of the rights guaranteed in Section 7 of the Act. 





98 


The undersigned further find that the Respondent refused 
to recognize the Union on November 8,1947, and thereafter, 
as the exclusive representative of the employees in the 
appropriate unit, thereby also violating Section 8 (a) (5) 
of the Act. 

E. Other acts of interference, 
restraint, and coercion 23 

During the Union’s organization drive in June 1946, K. K. 
Francis, district manager at Stamford, in a conversation 
with Robert M. Moore, a lineman, asked him what he 
thought about the Union. Moore told him in substance 
that he did not know anything about it. Francis then asked 
Moore about the union activities of his brother, William, 
also an employee of the Respondent in the Stamford 
2549 area. Francis also asked Moore to talk with William 
and endeavor to persuade him to “change his way 
of thinking about the Union,” and request him not to join 
it. Francis admitted that he had a conversation with Moore 
at about that time concerning his brother, William, and 
that there was some discussion about the Union, but he 
denied asking Moore to endeavor to persuade his brother 
to keep out of the Union. 

Moore impressed the undersigned as an honest and re¬ 
liable witness. Francis, on the other hand, was somewhat 
vague in his testimony as regards just what was said in 
his conversation with Moore. Suffice it to say however that 
he did admit talking to Moore about the Union, and in par¬ 
ticular regarding his brother, William. Under such circum¬ 
stances the undersigned credits Moore’s account of what 
was said in his conversation with Francis. 

■The complaint alleges numerous other acts of the Respondent and 
its agents as independent violations of Section 8(a) 1 of the Act. The 
undersigned dismissed a number of said allegations at the hearing 
herein, and reserved ruling on a number of others. Except where spe¬ 
cific findings as to the alleged violations have been. disposed of in this 
report, the other allegations were not supported by reliable, probative, 
and substantial evidence. Consequently the undersigned recommends 
that they be dismissed. The undersigned is convinced that no useful 
purpose would be served by burdening this report by disposing of said 
allegations individually. 
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The conduct described above has long been held violative 
of the Act both as originally enacted and as amended. 
Francis’ interrogation of Moore and his request that he 
endeavor to persuade his brother, William, to stay out of 
the Union, and to change his thinking in this regard is 
tantamount to questing an employee concerning his union 
activities, and the undersigned so finds. In a recent case, 
Matter of Ames Spot Welder Company, Inc., 75 N.L.R.B. 
352, where a similar issue was involved the Board found 
that such conduct is per $e, an unfair labor practice. 

The undersigned concludes and finds from the entire 
record in the case, that by the above-described conduct of 
Francis, Respondent’s district manager at Stamford, the 
Respondent interfered with, restrained, and coerced its 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the Act, and thereby violating Section 8 (a) (1) of 
the Act as amended. 

IV. The effect of the unfair labor 
practices on commerce 

The activities of the Respondent set forth in Section III 
above, occurring in connection with the operations of the 
Respondent described in Section I above, have a close, inti¬ 
mate, and substantial relation to trade, traffic, and com¬ 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

V. The remedy 

Having found that the Respondent has engaged in and 
is engaging in certain unfair labor practices, it will be 
recommended that it cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies 
of the Act. 

It has been found that the Respondent has engaged in 
and is engaging in certain unfair labor practices, it will be 
recommended that it cease and desist therefrom and take 
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certain affirmative action designed to effectuate the policies 
of the Act 

It has been found that the Respondent has refused to 
bargain collectively upon request with the Union as the 
exclusive representative of its employees in an appropriate 
unit. It will therefore be recommended that the Respond¬ 
ent, upon request, bargain collectively with the Union. 
It will also be recommended that the Respondent upon de¬ 
mand of the Union sign a written agreement of all matters 
agreed upon at the meeting between the parties on May 
17, 1947. 

2550 Upon the basis of the foregoing findings of fact, 
and upon the entire record in the case, the under¬ 
signed makes the following: 

Conclusion of Law 

1. International Brotherhood of Electrical Workers, Lo¬ 
cals Nos. 898, 920 and 1044 A.F.L. are labor organizations 
within the meaning of Section 2 (5) of the Act. 

2. All employees of the Respondent’s transmission, dis¬ 
tributing and service departments in Districts A, B, C, E, 
F, G, H, J, and K, including linemen, substation mainten¬ 
ance men, service men, service men and including appren¬ 
tices, helpers, ground men and laborers attached perman¬ 
ently to the crews in the above departments and including 
truck drivers except for casual and temporary employees 
and all other laborers, substation operators combination 
local managers, office, clerical and technical employees, 
meter men, patrol men and all supervisory employees hav¬ 
ing authority to hire, promote, discharge and discipline 
employees or otherwise effect changes in the status of em¬ 
ployees or effectively recommend such action, constitute 
a unit for the purposes of collective bargaining within the 
meaning of Section 9, subsection (b) of the Act. 

3. International Brotherhood of Electrical Workers, Lo¬ 
cals Xos. 898, 920, and 1044 A.F.L. were on August 12,1946, 
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and at all times thereafter have been, the exclusive repre¬ 
sentatives of all the employees in such appropriate unit for 
the purposes of collective bargaining, within the meaning of 
Section 9(a) of the Act. 

4. By refusing on September 19, 1947, and November 8, 
1947, and at all times thereafter, to bargain collectively 
with International Brotherhood of Electrical Workers, 
Locals Nos. 898,920, and 1044 A.F.L., as the exclusive repre¬ 
sentative of all its employees in said appropriate unit, the 
Respondent has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8 (a) (5) of the Act. 

5. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 
7 of the Act, the Respondent has engaged in and is engaging 
in unfair labor practices, within the meaning of Section 8 
(a) (1) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Section 
2 (6) and (7) of the Act. 

7. The Respondent did not refuse to bargain with the 
International Brotherhood of Electrical Workers, Locals 
Nos. 898, 920, and 1044 A.F.L., between March 3,1947, and 
September 19, 1947, and thus did not violate Section 8 (a) 
(5) of the Act. 

8. The Respondent did not refuse to sign the agreement 
reached on May 17, 1947, with the International Brother¬ 
hood of Electrical Workers Locals Nos. 898, 920, and 1044 
A.F.L., between May 17, 1947, and September 19, 1947. 

9. The Respondent did not on or about March 3, 1947, 
in effect unilaterally grant a wage increase to its employees 
in the above appropriate unit, by posting a notice of said 
wage increases throughout its various districts without 
setting forth thereon the names of the Union’s bargaining 
committee. 
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2551 EE COMMENDATIONS 

Upon the basis of the foregoing findings of fact 
and conclusions of law, and upon the entire record of the 
case, the undersigned recommends that the Respondent, 
West Utilities Company,-Inc., Abilene, Texas, its officers, 
agents, successors, and assigns, shall: 

1. Cease and disist from: 

(a) Refusing to bargain collectively with International 
Brotherhood of Electrical Workers, Locals Nos. 898, 920, 
and 1044, A.F.L., as the exclusive representative of all of 
its employees in the above-described appropriate unit; 

(b) In any other manner interfering with, restraining or 
coercing its employees in the exercise of their right to self¬ 
organization to form, join or assist labor organizations, to 
bargain collectively through representatives of their own 
choosing and to engage in concerted activities for the pur¬ 
poses of collective bargaining or other mutual aid or pro¬ 
tection as guaranteed in Section 7 of the Act; 

(c) Notify the Regional Director for the Sixteenth 
Region in writing within ten (10) days from the date of the 
receipt of this Intermediate Report what steps the Respond¬ 
ent has taken to comply therewith; 

(d) It is further recommended that the complaint be 
dismissed insofar as it alleges; (1) that the Respondent re¬ 
fused to bargain with the International Brotherhood of 
Electrical Workers, Locals Nos. 898, 920, and 1044 A.F.L., 
between March 3, 1947, and September 19, 1947; (2) that 
the Respondent refused to sign the agreement reached with 
the International Brotherhood of Electrical Workers, Lo¬ 
cals Nos. 898,920, and 1044 A.F.L., on May 17,1947; and (3) 
that the Respondent on or about March 3, 1947, in effect 
granted a unilateral wage increase by posting a notice in 
its various districts relative to such increases without set¬ 
ting forth thereon the names of the Union’s bargaining 
committee; 
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(e) Post in its District and branch offices in districts 
A, B, C, E, F, G, H, J, and K, copies of the notice attached 
hereto and marked Appendix B. Copies of said notice, to 
be furnished by the Regional Director of the Sixteenth 
Region shall, after being duly executed by the Respond¬ 
ent’s representative, be posted by the Respondent immedi¬ 
ately upon receipt thereof, and be maintained by it for a 
period of at least sixty (60) consecutive days thereafter, 
in conspicuous places, including all places where notices 
to employees are customarily posted. Reasonable steps to 
be taken to insure that such notices are not altered, de¬ 
faced, or covered by any other material. 

It is further recommended that unless on or before ten 
(10) days from the date of the receipt of this Intermediate 
Report the Respondent notifies said Regional Director in 
writing that it will comply with the foregoing recommenda¬ 
tions, the National Labor Relations Board issue an order 
requiring the Respondent to take the action aforesaid. 

As provided in Section 203.46 of the Rules and Regula¬ 
tions of the National Labor Relations Board—Series 5, as 
amended, August 18, 1948, any party may, within twenty 
(20) days from the date of service of the order transferring 
the case to the Board, pursuant to Section 203.45 of said 
Rules and Regulations, file with the Board, Rochambeau 
Building, Washington 25, D. C., an original and six 
2552 copies of a statement in writing setting forth such 
exceptions to the Intermediate Report and Recom¬ 
mended Order or to any other part of the record or pro¬ 
ceeding (including rulings upon all motions or objections) 
as he relies upon, together with the original and six copies 
of a brief in support thereof; and any party may, within 
the same period, file an original and six copies of a brief 
in support of the Intermediate Report and Recommended 
Order. Immediately upon the filing of such statement of 
exceptions and/or briefs, the party filing the same shall 
serve a copy thereof upon each of the other parties. State¬ 
ments of exceptions and briefs shall designate by precise 
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citation tlie portions of the record relied upon and shall be 
legibly printed or mimeographed, and if mimeographed 
shall be double spaced. Proof of service on the other 
parties of all papers filed with the Board shall be promptly 
made as required by Section 203.85. As further provided 
in said Section 203*46 should any party desire permission 
to argue orally before the Board, request therefore must 
be made in writing to the Board within ten (10) days from 
the date of service of the order transferring the case to 
the Board. 

In the event no Statement of Exceptions is filed as pro¬ 
vided by the aforesaid Rules and Regulations, the findings, 
conclusions, recommendations, and recommended order 
herein contained shall, as provided in Section 203.48 of said 
Rules and Regulations, be adopted by the Board and be¬ 
come its findings, conclusions, and order, and all objections 
thereto shall be deemed waived for all purposes. 

Dated at Washington, D. C., this 26 day of January 1949. 

James. A. Shaw 
Trial Examiner 

2553 APPENDIX A 

PETITION 

Under Section 9-C of National Labor Relations 
Act as amended by Labor-Management Relations 

Act, 1947 

TO THE HONORABLE NATIONAL LABOR RELA¬ 
TIONS BOARD: 

NOW COMES West Texas Utilities Company, and files 
this its Petition requesting that this Honorable Board order 
an election for the purposes of determining whether or not 
the International Brotherhood of Electrical Workers, A.F. 
of L., represents a majority of the employees included in 
hereinafter referred to bargaining unit, all in accordance 


105 


with paragraphs (1) (A) (i) and (1) (B) of Section 9 (c) 
of the National Labor Relations Act as amended by Labor- 
Management Relations Act, 1947, and for said Petition 
would respectively represent unto this Honorable Court: 

L. 

That heretofore, beginning on or about September 2,1947, 
and at intervals up to this date, West Texas Utilities Com¬ 
pany has received unsolicited communications by employ¬ 
ees included in the hereinafter referred to bargaining unit, 
which communications are attached hereto and made a part 
hereof for all purposes. That the communications attached 
hereto and made a part hereof for all purposes. That the 
communications attached hereto and signed by the employ¬ 
ees of this Company constitute more than fifty (50%) per 
cent of the employees involved and employed in the herein¬ 
after referred to bargaining unit. 

n. 

The address of the employer is Abilene, Texas, where 
headquarters offices are maintained. The bargaining unit 
involved is: 

All employees in the company’s transmission, distri¬ 
bution and service departments in districts A, B, C, E, 
F, G, H, J and K, including linemen, substation main¬ 
tenance men, service men, appliance service men, re¬ 
frigeration service men, and including apprentices, 
helpers, ground men, and laborers attached perma¬ 
nently to the crews in the above departments, and in¬ 
cluding truck drivers, except, however, casual and tem¬ 
porary employees and all other laborers, substation 
operators, combination local managers, office, clerical 
and technical employees, meter men, patrol men, and 
all supervisory employees having authority to hire, 
promote, discharge and discipline employees, or other¬ 
wise effect changes in the status of employees, or ef¬ 
fectively recommend such action. 
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m. 

West Texas Utilities Company is in the electric light and 
power business, serving the public in West Texas. 

IV. 

The names of Petitioners are attached hereto, each of 
whom are employees of West Texas Utilities Company em¬ 
ployed in the above bargaining unit. 

2554 V. 

The International Brotherhood of Electrical Work¬ 
ers, Locals No. B-898, B-920, and B-1044, A.F. of L., were 
on August 2, 1946, certified by the National Labor Rela- 
tions Board for the Sixteenth Region in Fort Worth, Texas, 
to be the exclusive representative of the employees covered 
in the above bargaining unit. No contract has as yet been 
entered into between the Company and the Union or any of 
the employees working in the above unit. 

VL 

The number of employees in the above-bargaining unit 
are approximately two hundred (200). 

vn. 

That West Texas Utilities Company would show unto 
the Board that the International Brotherhood of Electri¬ 
cal Workers is at the present time requesting the resump¬ 
tion of negotiations for the purpose of collective bargaining 
and entering into a contract covering conditions of employ¬ 
ment and salaries of the employees referred to herein. 
That due to the fact and only due to the fact that it has 
received unsolicited these communications attached hereto 
from more than a majority of the employees involved and 
employed in the above bargaining unit, that the Company 
declines to negotiate further with the International Brother- 
of Electrical Workers until such time as this Honorable 
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Board shall, by appropriate means as provided by law, de¬ 
termine whether or not the International Brotherhood of 
Electrical Workers at this time represents more than a 
majority of the employees in the above bargaining unit, 
and made proper certification thereof unto the Company. 

That this application is made without intention of inter¬ 
fering with or otherwise injuring the International Brother¬ 
hood of Electrical Workers, but such Petition is made for 
the sole purpose of preserving harmony and peaceful labor- 
management relations with its employees, as provided by 
the National Labor Relations act as amended by Labor- 
Management Relations Act, 1947. 

WHEREFORE, PREMISES CONSIDERED, West 
Texas Utilities Company respectfully requests that this 
Honorable Board make such investigation of the employee’s 
Application for Decertification as this Board may deem 
proper under the provisions of the aforesaid law, and that 
an election be held and that the procedure as outlined by 
law be followed in making due certification to the Company, 
as to whether or not it shall recognize the International 
Brotherhood of Electrical Workers as the exclusive bar¬ 
gaining agent for the employees emploeyd in the aforesaid 
bargaining unit. 

IRION AND CAIN 

By- 

Frank Cain 

610 Mercantile Bank Building 
Dallas 1, Texas 

2555. APPENDIX B 

NOTICE TO ALL EMPLOYEES 
Pursuant to 

The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 
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WE WILL NOT engage in any acts in any manner in¬ 
terfering with the efforts of International Brotherhood 
of Electrical Workers, Locals Nos. 898, 920, and 1044, 
A.F.L., to negotiate for or represent the employees 
in the bargaining unit described below. 

WE WILL BARGAIN collectively upon request with 
the above-named union as the exclusive representative 
of all employees in the bargaining unit described herein 
with respect to rates of pay, wages, hours of employ¬ 
ment, or other conditions of employment, and if an 
understanding be reached, embody such understanding 
in a signed agreement. The bargaining unit is: 

All employees of the Company’s transmission, dis¬ 
tributing and sendee departments in Districts A, 
B, C, E, F, G, H, J, and K, including linemen, sub¬ 
station maintenance men, service men and includ¬ 
ing apprentices, helpers, ground men and laborers 
attached permanently to the crews in the above 
departments and including truck drivers except 
for casual and temporary employees and all other 
laborers, substation operators, combination local 
managers, office, clerical and technical employees, 
meter man, patrol man and all supervisory em¬ 
ployees having authority to hire, promote, dis¬ 
charge and discipline employees or otherwise effect 
changes in the status of employees or effectively 
recommend such action, constitute a unit for the 
purposes of collective bargaining within the mean¬ 
ing of Section 9, subsection (b) of the Act. 

West Texas Utilities Company, Inc. 

(Employer) 

Dated__ By _ 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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A-l Filed Nov. 4,1949. Joseph W. Stewart, Clerk 

In the United States Court of Appeals 
for the District of Columbia Circuit 

West Texas Utilities Company, Inc., Petitioner, 

v. 

National Labor Relations Board, Respondent. 

Case. No. 10,465 

Petition to Review and Set Aside Order 
of the National Labor Relations Board 

West Texas Utilities Company, Inc., herein referred to as 
“the petitioner,” petitions this honorable Court for review 
and affirmative relief to set aside a final order of the Na¬ 
tional Labor Relations Board, herein referred to as “the 
Board,” dated September 19, 1949, entered in proceedings 
entitled “In the Matter of West Texas Utilities Company, 
Inc. and International Brotherhood of Electrical Workers, 
Locals No. 898 , 920 , and 1044 , AFL,” Case No. 16-CA-26, 
85 NLRB No. 225. 

1. This Court has jurisdiction of the subject matter of 
this proceeding by virtue of Section 10 (f) of the National 
Labor Relations Act, as amended by the Labor-Management 
Relations Act, 1947, 61 Stat. 136, 29 U. S. C. Supp. 1, §§ 141 
et seq., herein referred to as “the Act.” 

2. The Board is an agency of the United States Govern¬ 
ment created by Section 3 of the National Labor Relations 
Act, 49 Stat. 449, 29 U.S.C. §§ 151 et seq., and continued as 
an agency of the United States Government by Section 3 of 
the Act. 

3. Petitioner is a corporation organized and doing busi¬ 
ness under the laws of the State of Texas and is engaged in 
the production and distribution of electricity, water and 
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ice service, and the purchase and sale of household electrical 
appliances in 166 cities and communities in an area 
A-2 of 45,000 sq. miles in the State of Texas. 

4. Petitioner’s principal office is located at 1062 
North Third Street, Abilene, Texas, and for administrative 
and operational purposes it is divided into nine geographical 
districts, as follows: 

A, B, with headquarters at Abilene, Texas; 

C, with headquarters at Stamford, Texas; 

E with headquarters at Quanah, Texas; 

F with headquarters at Harfa, Texas; 

G with headquarters at Ballinger, Texas; 

H with headquarters at McCamey, Texas; 

J with headquarters at Childress, Texas; and 
K with headquarters at San Angelo, Texas. 

5. Petitioner employs approximately 1100 employees, of 
which not in excess of 190 employees are embraced within 
a bargaining unit described as all employees in the petition¬ 
er’s transmission, distribution and service departments in 
Districts A, B, C, E, G, H, J, and K, including linemen, 
substation maintenance men, service men, appliance service 
men, refrigerator service men, apprentices, helpers, ground 
men, and laborers attached permanently to the crews in the 
above departments, including truck drivers; but excluding 
casual and temporary employees and all other laborers, sub¬ 
station operators, combination local managers, office, cleri¬ 
cal, and technical employees, meter men, patrolmen, and all 
supervisors as defined in the Act. 

6. On August 12, 1946, following a consent election, the 
International Brotherhood of Electrical Workers, Locals 
No. 898, 920, and 1044, AFL, herein called “the Union”, 
was certified by the Regional Director of the Board as the 
exclusive bargaining representative of the employees in the 
above described bargaining unit. 

7. Following such certification, the petitioner engaged in 
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collective bargaining with the Union until May 17, 1947 
when substantial agreement was reached between the peti¬ 
tioner and the Union on the terms of a proposed contract. 
The parties agreed not to sign a written contract but, pend¬ 
ing execution of a complete contract in the future, agreed 
to put into immediate effect certain provisions of the pro¬ 
posed agreement dealing with wages for standby time. 
Thereafter the Union became dissatisfied with the petition¬ 
er’s method of effectuating this standby time arrange- 
A-3 ment, whereupon a meeting between the Union and 
the petitioner was arranged for September 30, 1947. 

8. In the latter part of August, 1947, and the early part 
of September, 1947, certain of petitioner’s employees, with¬ 
out petitioner’s knowledge or participation, circulated 
among its employees in all of the geographical districts ex¬ 
cept District K and a majority of all its employees in the 
bargaining unit signed petitions in effect requesting the 
petitioner to withdraw its recognition of the Union as the 
representative of its employees for collective bargaining 
purposes. At various times and from time to time in Sep¬ 
tember, October and November these petitions were pre¬ 
sented by employees to petitioner’s district managers or 
mailed to petitioner’s office in Abilene, Texas, or turned 
over to attorneys for such employees for forwarding to the 
petitioner at its principal office in Abilene, Texas. These 
petitions are hereinafter referred to as ‘‘the First 
Petitions”. 

9. On September 19,1947, after the First Petitions were 
circulated and signed, but before all of them had reached 
petitioner’s principal office at Abilene, Texas, petitioner ad¬ 
vised the Union that inasmuch as the Union had not com¬ 
plied with <§> 9 (f), (g), and (h) of the Act, as interpreted 
and applied by the General Counsel of the Board, petitioner 
would not continue to bargain collectively with the Union 
until the Union came into compliance with § 9 (f), (g) and 
(h) of the Act. 

10. Thereafter, on October 18,1949, the Union informed 
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petitioner that the Board had held on October 7, 1947, in 
the Matter of Northern Virginia Broadcasters, Inc., 75 
N.L.R.B. 11, that the Union was in compliance with § 9 (f), 
(g) and (h) of the Act, whereupon a meeting was arranged 
for November 10,1947 at which collective bargaining would 
be resumed between petitioner and the Union. 

11. On November 8, 1947, petitioner had received a suffi¬ 
cient number of the First Petitions to indicate that more 
than 80 percentum of the employees in the bargaining unit 
had indicated a desire not to be represented by the Union 
as their agent for collective bargaining purposes. There¬ 
upon, petitioner notified the Union that it would not meet 

with the Union on November 10, 1947, as previously 
A-4 agreed, or until the Board had acted upon such peti¬ 
tions and ascertained whether the Union continued to 
represent a majority of petitioner’s employees in the bar¬ 
gaining unit. 

12. On November 12, 1947, the Union filed charges with 
the Regional Director of the Board, alleging that the Peti¬ 
tioner had violated Section 8 (a) (1) and (5) of the Act. 

13. Shortly after November 8, 1947, petitioner, through 
its counsel, forwarded the First Petitions to the Regional 
Director of the Board, Fort Worth, Texas, and requested 
that they be treated in effect as decertification petitions 
provided for in Section 9 (c) (1) (A) of the Act and acted 
upon as such by the Board. 

14. After receipt of the First Petitions, the Regional 
Director of the Board advised petitioner’s counsel that the 
First Petitions were not prepared upon the proper forms 
provided by the Board for use by employees desiring to 
petition for a decertification election under Section 9 (c) 
(1) (A) of the Act and offered to send to petitioner for dis¬ 
tribution to its employees a set of printed forms supplied 
by the Board for use by employees seeking decertification 
elections. Petitioner’s counsel protested this suggestion, 
asserting that the Regional Director and not the petitioner 
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should handle the matter and that if petitioner did circulate 
these petitions it might be found to have committed an un¬ 
fair labor practice within the meaning of Section 8 (a) (1) 
of the Act. Nevertheless the Regional Director assured 
petitioner’s counsel that it would be proper for petitioner 
to circulate the petitions, and thereafter petitioner’s coun¬ 
sel, with the approval of the Regional Director and the 
Regional Law Officer of the Board, prepared a form where¬ 
by a group of employees could designate a particular em¬ 
ployee as their agent to sign the printed Board forms on 
their behalf. These petitions, hereinafter referred to as 
“the Second Petitions”, were circulated among the em¬ 
ployees in the bargaining unit during November and Decem¬ 
ber, 1947, and were filed with the Regional Director of the 
Board in January, 1948. These Second Petitions for de¬ 
certification were dismissed by the Regional Director be¬ 
cause of the pendency of the charge filed by the Union in 
the present case on November 12,1947. 

A-5 15. On the basis of an amended charge filed by the 

Union, the General Counsel of the Board, acting 
through the Regional Director of the Sixteenth Region, 
issued his complaint against petitioner in the present case 
on June 24, 1948, alleging that petitioner had engaged in 
various unfair labor practices affecting commerce within 
the meaning of Section 8 (a) (1) and (5) and Sections 2, 6, 
and 7 of the Act. 

16. During the course of the hearing held before a trial 
examiner of the Board at Abilene, Texas, on various days 
from July 20,1948 to August 10,1948, the General Counsel 
abandoned, and on stipulation between the parties the trial 
examiner dismissed, many of the allegations of unfair labor 
practices based upon various instances set forth in the 
complaint. 

17. In an Intermediate Report, dated January 26, 1949, 
the trial examiner disposed of the remaining issues by find¬ 
ing petitioner guilty of unfair labor practices within the 
meaning of Section 8 (a) (5) and, derivatively, Section 8 
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(a) (1) because of petitioner’s refusal to bargain with the 
Union on September 19, 1947 and November 8, 1947, and 
thereafter, and found petitioner guilty of additional unfair 
labor practices within the meaning of Section 8 (a) (1) as 
a consequence of the circulation of the First Petitions and 
the Second Petitions and as a consequence of certain con¬ 
duct of one of petitioner’s supervisors in June, 1946 in in¬ 
terrogating an employee concerning his and his brother’s 
union affiliation. 

18. Petitioner duly excepted to the findings of fact and 
conclusions of law of the trial examiner and on September 
19, 1949 the Board issued its Decision and Order, herein 
referred to as “the Order”, wherein the Board found, inter 
alia, that on September 19,1947 the Union was the statutory 
representative of the employees in the appropriate unit; 
that on September 19, 1947 the Union was in compliance 
with Sections 9 (f), (g) and (h) of the Act and that peti¬ 
tioner’s refusal to bargain on that date was not justified by 
its reliance upon the interpretation placed upon Sections 9 
(f), (g) and (h) of the Act by the General Counsel of the 
Board; that petitioner’s further refusal to bargain with 
the Union on and after November 8, 1947 is not 
A-6 excused by the Union’s loss of majority as evidenced 
by the First Petitions “because these petitions were 
circulated in large part following the September 19, unlaw¬ 
ful refusal to bargain”; and that “whatever loss of ma¬ 
jority they [the First Petitions] showed, must be attributed 
to the [petitioner’s] unlawful refusal to bargain from Sep¬ 
tember 19, to October 18, 1947”. The Board further found 
that petitioner did not participate in the sponsorship or 
circulation of the First Petitions and that its participation 
in the circulation of the Second Petitions was excused be¬ 
cause it acted upon the specific instructions and advice given 
the petitioner by the Regional Director of the Board. 
Accordingly, it reversed the trial examiner’s finding that 
petitioner violated Section 8 (a) (1) of the Act by circulat¬ 
ing either the First Petitions or the Second Petitions and it 
further reversed the trial examiner’s finding of a violation 
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of Section 8 (a) (1) because of the conduct of a supervisor 
in June, 1946. 

19. The Order is a final order and directly affects and 
aggrieves petitioner by virtue of the fact that petitioner is 
required to bargain collectively with the Union as the ex¬ 
clusive representative of the employees in the bargaining 
unit. 


20. The Board erred in its conclusion of law that the 
Union was in compliance with Section 9 (f), (g) and (h) of 
the Act on September 19, 1947 and thereafter. 

21. The Board erred in its conclusion of law that peti¬ 
tioner was not justified in relying upon the legal position of 
the General Counsel that the Union was not in compliance 
with Section 9 (f), (g) and (h), in that such conclusion was 
arbitrary and unreasonable. 

22. There is no substantial evidence on the record con¬ 
sidered as a whole to support the Board’s finding of fact 
and conclusion of law that on September 19,1947, the Union 
was the statutory representative of the majority of the em¬ 
ployees in the appropriate unit. 

23. There is no substantial evidence on the record con¬ 
sidered as a whole to support the Board’s finding of 

A-7 fact that the Union’s loss of majority is attributable 
to petitioner’s refusal to bargain from September 19, 
1947 to October 18, 1947. 

24. The Board’s Order directing petitioner to cease and 
desist from refusing to bargain collectively with the Union 
as the exclusive representative of the employees in the ap¬ 
propriate bargaining unit and from interfering in any other 
manner with the efforts of the Union to bargain collectively 
on behalf of such employees is contrary to law, arbitrary 
and capricious, and unsupported by substantial evidence 
on the record of the case considered as a whole. 

WHEREFORE, your petitioner prays 
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(1) That a certified copy hereof be forthwith served upon 
the Board; 

(2) That the Board be required to certify to this Court 
a transcript of the record of proceedings wherein the Order 
was entered, including the entire record before the Board 
in such case, together with the Intermediate Report of the 
trial examiner, petitioner’s exceptions to such Intermediate 
Report, and the findings of fact, conclusions of law, and 
Order of the Board in such case; 

(3) That said proceedings, findings, conclusions and 
Order be reviewed by this Court and that said Order be set 
aside, vacated, and nullified and the Board be ordered to 
dismiss the complaint against the petitioner; and 

(4) That this honorable Court grant to the petitioner 
such other and further relief as the rights and equities of 
the parties may require. 

/s/ Gerard D. Reilly 
Frank Cain 
C. E. Rhetts 

Attornevs for 

WEST TEXAS UTILITIES COMPANY, INC. 

Petitioner 


Irion, Cain, Bergman & Hickerson 
Mercantile Bank Building 
Dallas 1, Texas 

Reilly, Rhetts & Ruckelhaus 
1401 K Street, N.W. 

Washington 5, D. C. 
of Counsel 


November 4, 1949 
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Filed Dec. 19, 1949. Joseph W. Stewart, Clerk. 

In the United States Court of Appeals for the 
District of Columbia Circuit 

West Texas Utilities Company, Inc., Petitioner, 


v. 


National Labor Relations Board, Respondent. 

Case No. 10,465 

ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

Answer of the National Labor Relations Board to the 
Petition to Review an Order of the National Labor 
Relations Board, and the Request for Enforcement of 
Said Order. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Comes now the National Labor Relations Board, herein¬ 
after called the Board, and pursuant to the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S. C., Supp. 
II, Secs. 141, et seq.) hereinafter called the Act, files this 
answer to the petition to review and set aside an order of 
the Board and its request for enforcement of the Board’s 
order. 

1. The Board admits the allegations contained in para¬ 
graph 1, 2, 3, 4, and 19. 

2. Answering the allegations in paragraphs 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17, 18 of the petition, the Board 
prays reference to the certified copy of the entire record of 
the proceedings before the Board, filed herein, for a full and 
exact statement of the pleadings, evidence, exhibits, rulings, 
findings of fact, conclusions of law and order, of the Board, 
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and all other proceedings had in this matter before the 
Board. 

3. The Board denies each and every allegation of error 
contained in paragraphs 20,21,22,23, and 24 of the petition, 
and avers that its order is valid and proper in every respect. 

Wherefore, the Board respectfully prays this Honorable 
Court that said petition, insofar as it prays that the Board’s 
order be set aside, be denied. 

FURTHER ANSWERING, the Board, pursuant to Sec¬ 
tions 10 (e) and (f) of the Act, respectfully requests this 
Honorable Court for the enforcement of the Order, issued 
by the Board of September 19, 1949, in the proceeding be¬ 
fore it, entitled “In the Matter of West Texas Utilities Com¬ 
pany, Inc. and International Brotherhood of Electrical 
Workers, Locals No. 898 , 920 and 1044 , AFL,” being Case 
No. 16-CA-26 on the docket of the Board. In support of this 
request, the Board respectfully shows: 

(a) This Court has jurisdiction of the petition herein 
and of this request for enforcement by virtue of Section 
10 (e) and (f) of the Act. 

(b) Upon all proceedings in the said matter before the 
Board, entitled “In the Matter of West Texas Utility Com¬ 
pany, Inc. and International Brotherhood of Electrical 
Workers, Locals 898 , 920 and 1044 , AFL,” being Case No. 
16-CA-26 on the docket of the Board, as more fully shown 
by the entire record thereof certified by the Board and filed 
by the Court herein, to which reference is hereby made the 
Board on September 19, 1949, duly stated its findings of 
fact and conclusions of law, and issued an order directed 
to Petitioner (referred to in the order as Respondent), its 
officers, successors, and assigns. So much of the aforesaid 
order as relates to this proceeding provides as follows: 

ORDER 

Upon the entire record in this case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
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amended, the National Labor Relations Board hereby 
orders that the Respondent, West Texas Utilities Com¬ 
pany, Inc., Abilene, Texas, and its officers, agents, suc¬ 
cessors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargaining collectively with Inter¬ 
national Brotherhood of Electrical Workers, Locals 
No. 898, 920, and 1044, AFL, as the exclusive repre¬ 
sentative of all employees in the Respondent’s trans¬ 
mission, distribution, and service departments in Dis¬ 
tricts A, B, C, E, F, G, H, J, and K, including linemen, 
substation maintenance men, servicemen, appliance 
servicemen, refrigeration servicemen, apprentices, 
helpers, groundmen, and laborers attached permanent¬ 
ly to the crews in the above departments, including 
truck drivers; but excluding casual and temporary em¬ 
ployees and all other laborers, substation operators, 
combination local managers, office, clerical, and techni¬ 
cal employees, metermen, patrolmen, and all super¬ 
visors as defined in the Act; and 

(b) Interfering in any other manner with the efforts 
of International Brotherhood of Electrical Workers, 
Locals No. 898, 920, and 1044, AFL, to bargain collec¬ 
tively on behalf of the employees in the aforesaid bar¬ 
gaining unit. 

2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Inter¬ 
national Brotherhood of Electrical Workers, Locals No. 
898, 920, and 1044, AFL, as the exclusive bargaining 
representative of all employees in the aforesaid bar¬ 
gaining unit, with respect to w T ages, rates of pay, hours 
of employment, and other conditions of employment, 
and, if an understanding is reached, embody such under¬ 
standing in a signed agreement; 

(b) Post in its district and branch offices in Districts 
A, B, C, E, F, G, H, J, and K, copies of the notice at¬ 
tached hereto and marked Appendix A. 13 Copies of 

u In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted before the words: “A DECI¬ 
SION AND ORDER,” the words: “A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING.” 
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said notice, to be furnished by the Regional Director 
for the Sixteenth Region, shall, after being duly signed 
by the Respondent’s representative, be posted by the 
Respondent immediately upon receipt thereof and 
maintained by it for a period of sixty (60) consecutive 
days thereafter in conspicuous places, including all 
places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the Re¬ 
spondent to insure that said notices are not altered, 
defaced, or covered by any other material; and 

(c) Notify the Regional Director for the Sixteenth 
Region in writing, within ten (10) days from the re¬ 
ceipt of this Order, what steps the Respondent has 
taken to comply herewith. 

(c) On September 19, 1949, the Decision and Order was 
served by sending a copy thereof, bearing a government 
frank, by registered mail, to Petitioner’s counsel; Frank 
Cain, Esq. and Douglas Bergman, Esq. c/o Irion and Cain 
Esquires, Mercantile Bank Building, Dallas, Texas. 

(d) Pursuant to Sections 9 (d), 10 (e) and (f) of the Act, 
the Board is certifying and herewith filing transcript of the 
entire proceedings before the Board, including the plead¬ 
ings, evidence, stipulations, findings of fact, conclusions of 
law, and order of the Board. 

WHEREFORE, the Board prays this Honorable Court 
that it cause notice of the filing of this answer and request 
for enforcement and of the certified record, to be served 
upon Petitioner, and this Court take jurisdiction of the pro¬ 
ceeding and of the questions determined therein and make 
and enter upon the pleadings, evidence, and proceedings set 
forth in the said record, and upon so much of the order made 
therein, as is set forth herein above, a decree denying the 
petition to set aside and enforcing the order of the Board. 

/s/ A. Norman Somers 
Assistant General Counsel 
National Labor Relations Board 

Dated at Washington, D. C. 
this 16th day of December 1949. 
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Filed Jan. 10, 1950. Joseph W. Stewart, Clerk. 

In the United States Court of Appeals for the 
District of Columbia Circuit 

West Texas Utilities Company, Inc., Petitioner, 


v. 

National Labor Relations Board, Respondent . 

No. 10,465 

STIPULATION 

In order to avoid burdening the printed Joint Appendix 
with an unnecessary amount of printed and photostated 
exhibits, it is hereby stipulated between Respondent, Na¬ 
tional Labor Relations Board, and Petitioner, West Texas 
Utilities Company, Inc., that the total number of employees 
of Petitioner who were employed in the appropriate bar¬ 
gaining unit (heretofore determined by the Regional Direc¬ 
tor of the National Labor Relations Board) during each of 
the months of August, September, October and November 
of the year 1947 was not in excess of two hundred and ten 
( 210 ). 

This Stipulation is proposed for inclusion in the Joint 
Appendix in order to avoid the necessity of printing Gen¬ 
eral Counsel Exhibits Nos. 1, 16, 24, 31 and 36 and the 
Regional Director’s Tally of Ballots in the Consent Elec¬ 
tion, dated August 2, 1946. 

C. E. Rhetts 
Counsel for Petitioner 

A. Norman Somers 
Counsel for Respondent 
Assistant General Counsel 
National Relations Board 


4 January 1950 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

• ••••••••• 

266 Direct Examination 

Q. (By Mr. Rhea) Wliat is vonr name, please, sir? 
A. V. M. Gordon. 

• ••••••••• 

267 Q. (By Mr. Rhea) Mr. Gordon, I will hand you 
what has been marked as General Counsel’s Exhibit 

Xo. 13 for identification and ask you if you know what 
that is? (Document handed to witness.) A. This is a peti¬ 
tion that was circulated. 

• ••••••••• 

268 Q. Now, when did you first see that petition, Mr. 
Gordon? A. It was sometime after the middle of 

August last year. 

Q. 1947? 

• ••••••••• 

390 G. M. WHITNEY 

a witness called by and on behalf of the General 

391 Counsel, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

Q. (By Mr. Rhea) State your name, please, sir. A. G. M. 

Whitney. 

•> 

• ••••••••• 

392 Q. Mr. Whitney, I will hand you what has been 
marked as General Counsel’s Exhibit Xo. 25 and ask 

you if you can state what that is. A. Well, that is a petition 
that he brought up there for us to sign. 

Q. When did you first see that petition; do you know? 
A. Not exactly the correct date, but in the neighborhood 
of August was the first one. 

Q. In August. Was that during 1947 ? A. During ’47. 

• ••••••*•• 
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394 Q. You do not know. Now, did you sign this peti¬ 
tion when it was presented to you? A. Yes, sir, I did. 

395 Q. Did you see anyone else sign it? A. Yes, sir. 

Q. Do you remember who else you say sign it? 

A. I seen Joe Russell and Dick Taylor. 

Q. Do you know who presented the petition to them? 
A. The same man, Mr. Cadenhead. 

• ••••••••• 

428 Direct Examination 

Q. (By Mr. Rhea) What is your name, please, sir? 
A. M. C. Bell. 

• ••••••••• 

430 Q. Mr. Bell, I will hand you what has been marked 
General Counsel’s Exhibit No. 18 and ask you if you 
know what that is. A. Well, that is the same thing I signed. 
Q. Have you seen that before? A. Yes, sir. 

Q. Who handed that to you, if anyone ? A. Miller. 

Q. Is that J. C. Miller? A. Yes, sir. 

Q. Do you remember about when it was when he handed 
that to you? A. No, sir, I wouldn’t say for sure. 
#•••••*••* 

577 MR. J. W. NULL, 

Direct Examination 

693 Q. All right, sir. W r hat did you next do? A. On 
September 19th I received a call from Mr. Cain 

694 advising me that the Company had written him a 
letter and told him that he was to engage in no fur¬ 
ther negotiations nor meetings with the Union until such 
time as the Union was in compliance with the Taft-Hartley 
Law, as he stated. 

• •••••**•• 
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697 Q. Did you have a meeting on November 10th? 

A. No, sir. On November 8th Mr. Cain called me and 
told me he had a letter from Mr. Whitaker. 

Q. What date? A. November 8th, that he had received 
a letter from Mr. Whitaker of the Company saying that 
Cain was to advise the Union that the Company would re¬ 
fuse to meet again with us until the NLRB had acted on 
certain letters and petitions which employees had sent to 
the Company. Mr. Cain said he had advised the Company 
by ’phone that they should meet with us, but they had told 
him they would not do so. 

• •••••••«• 

844 Direct Examination 

Q. (By Mr. Rhea) What is your name, please, sir? 
A. J. J. Boyd. 

• ••••••••• 

845 Q. Mr. Boyd, I want to hand you what has been 
marked General Counsel’s Exhibit No. 15 and ask 

you if you have ever seen that exhibit before? A. Well, 
I can’t swear this is the exact one, but I know all these fel¬ 
lows’ names and one was presented to me, but I did not 
actually read it, because I knew of its existence before it 
was presented, and I hesitate— 

S46 Q. Who presented it to you ? A. Bonnie Sudderth. 

Q. Now, do you remember about when Bonnie Sud¬ 
derth presented you with this exhibit? A. I don’t know the 
exact date, no, sir. It is bound to have been some time in 
the fall or latter part of the summer. 

Q. Could have been in August or September. Is that 

right, of 1947 ? A. Somewhere in there. 

• • ••• • • • •• 

1118 FRANK CAIN, 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

• ••••••• •• 
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Direct Examination 

Q. (By Mr. Bergman) Your name is Frank Cain? A. 
Yes, sir. 

Q. You are an attorney of the Dallas County Bar; is that 
right? A. Yes, sir. 

Q. You are the same Frank Cain who is attorney of 
record for the Respondent West Texas Utilities Company 
in this case? A. Yes, sir. 

• •**•*•### 

1173 Q. Now then, on or about the 19th of September 
1947, did you call and talk to Mr. Null about any 

matter ? A. Yes, I did. I called Mr. Null on September 19, 
1947, and I told him that I had been instructed by the com¬ 
pany—instructed by the company not to negotiate further 
until the IBEW had complied with the law. 

Q. With what law? A. The Taft-Hartlev Act. And Mr. 
Null said, “Well, I think we substantially have complied 
with the exception of that ruling that Robert Denham the 
General Counsel has issued.” I said, “Well, that is true 
as far as I understand it,” because I said I even had read 
in the paper where his union was one of the first that signed 
up itself, even though the American Federation of Labor 
executives had declined to do so, and that Robert 

1174 Denham and—and the General Counsel had ruled that 
in order for them all to comply with the law, they 

all had to sign, so Mr. Null—I said, “Mr. Null, whether we 
have a right to decline to bargain on account of that or 
not, I don’t know. That is a matter of opinion.” I said, 
“Frankly, as much as I know about the law as of today, I’m 
inclined to follow your thoughts about it, the previous 
certification is not—would still be binding,” but I said, 
“After all,” I said, “That is a law as it is set up today, 
and unless there is a ruling of that, I have no way of tell¬ 
ing just whether or not that the company would have a 
feasible right to decline to bargain with you on that be¬ 
cause of your non-compliance with the Taft-Hartlev Law,” 
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and Mr. Null said, “Well, that’s all right,” and he said, 
“We’ll see about that.” He said, “If we don’t get a 
compliance here in a little while, we will have to do some¬ 
thing else about it, so I told him, “Well— 

Q. All right, now, as a result of that conversation, then 
the meeting of September 30th w*as not held that you had 
previously arranged for; is that right? A. That’s right. 

Q. Now, did you receive a telephone call from Mr. Null 
on or about the 19th day of October, 1947, with reference 
to resumption of negotiations? A. Yes, I did receive a call 
from Mr. Null. 

Q. What did he state to you at that time ? 

1175 A. Mr. Null stated at that time, he said, “Well, I sup¬ 
pose you have noticed that Robert Denham has been 

reversed. The General Counsel has been reversed on his 
ruling,” and he said furthermore, I believe at that time, 
even the AFL also about that time simultaneously, about 
that same time, the AFL executives had signed; I am not 
sure of that, but anyway he said, “I don’t see any reason 
why we can’t negotiate now”, and I said, “I don’t either. 
There is no reason why we shouldn’t negotiate, and I am 
on my way to Austin. I will get in touch with the Company 
immediately and set a date and write and get in touch 
with you or write you through Mr. Ingram or—Lou Ingram 
or something, and arrange a date for a definite meeting be¬ 
tween the two committees to resume negotiations.” 

• ••«•••#«• 

Q. With reference to the conversation with Mr. Null on 
October 18th, you agreed to call another meeting or arrange 
a date, didn’t you? A. That’s right. 

• ••••••••# 

1176 Q. Was that on or about the 7th of November that 
you agreed to have another meeting? A. The best 

that I remember, that was the date that we agreed on. 

Q. I mil ask you whether or not, back to the conversation 
with Mr. Null on October 18th, he made any statement to 
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you with reference to any petitions that were being 
circulated by the employees of West Texas Utilities? 

1177 A. Yes. 

Q. What was his statement? A. We agreed on the 
next meeting date. Mr. Null said, “I understand that there 
is some petitions being passed around out there by the 
Company, among the employees,” and I asked him where 
and he said, “Oh, it is up around the north end” and I 
said, “Well, do you know anything about who is doing it?” 
and he said, “No, I don’t know very much about it. He said 
“I am not worried—I am not concerned with it anyway. 
They don’t have any effect on us.” I said, “Well, if you 
know who is doing it, Mr. Null, you tell me, and if you can 
get me any information, one thing I will do, I will call the 
Company, Mr. Whitaker, and then, and ask them to investi¬ 
gate the thing to be certain that nobody is doing like that 
as a part of management or at our direction or having any¬ 
thing to do with it” and I said, “I will—He said, “Oh, 
I am not worried about those petitions. Don’t make any 
difference anyway”, and that is what his attitude was. 

Q. At the time you talked to Dan Whitaker to arrange 
this meeting, did you discuss with him the matter of the 
petitions mentioned by Mr. Null? A. Yes, I did, and Mr. 
Whitaker said yes. He said, ‘ ‘ There has been some letters 
come in here, not very many, but”, he said, “There has 
been a few letters come in here to the Company with 

1178 signatures on them and that men in this unit—”. But 
he said, “They are not substantial by any means”, 

and I said, “Well, have you checked to see who had any¬ 
thing to do with them?” and he said, “I have checked with 
the management” and he said “I have warned them. I 
told them that they must have nothing to do with the peti¬ 
tion in any event” and “I have even sent them out such 
instructions” and he said “I have not been able to find 
out who actually—I haven’t been able to find out who 
actually is getting the petitions up or how they came in here 
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except that they were just mailed in here, or even who 
actually mailed them.” 

• •••«••••• 

1179 Q. The meeting was reset for November. On the 
8th day of November, did you have a conversation, 

telephone conversation on November 8th with Mr. Null? 
A. Yes. 

Q. What was the purpose of that telephone conversation 
and what did you tell him? A. On November 8th I received 
during the morning, 1 believe that morning even, I received 
in the mail or it was that afternoon—it was the day before, 
it was probably—I had received in the mail from Dan 
Whitaker of West Texas Utilities Company a set of peti¬ 
tions, a lot of letters. Some of them—they were in the form 
of petitions and they had signatures of, as I recall, around 
127 men on them, and Mr. Whitaker stated in his explana¬ 
tion he just mailed them in to me and he said “These peti¬ 
tions have been received”, and that’s about all he said, 
and I called Mr. Null upon receipt of those petitions, and 
I told him “Mr. Null,” I said “I have got here before me 
petitions which in substance say about 127 men in this unit 
or more, a vast majority of them”—I don’t know 

1180 that I gave him the exact number 127 “a vast major¬ 
ity of them, saying they don’t want the Company— 

don’t want”—I don’t believe I said “enter negotiations,” 
but “don’t want us to sign a contract with the Union and 
that the Union doesn’t represent them”. I said “Some of 
them say one thing; some of them say another, but sub¬ 
stantially it is that they just don’t want the Union repre¬ 
senting them as their exclusive bargaining—”. 

• ••••••••• 

1182 Q. I will ask you what you told Mr. Null at the time 
you called him with reference to that matter? A. I 
told Mr. Null that I had received from the home office, I be¬ 
lieve, of the West Texas Utilities Company a number of 
instruments purporting to be petitions written in a very 
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unorthodox manner, but bearing the signatures of a vast 
majority of the employees in the bargaining unit of which 
his Union represented, which instruments amounted to, in 
substance, a refuting of the International Brotherhood of 
Electrical Workers as their representative, stating in sub¬ 
stance, that they didn’t want the International Brotherhood 
of Electrical Workers to represent them further. Now, the 
petitions I explained to him over the telephone were 

1183 not at all written alike, and some of them didn’t even 
have dates on them and they were—they all amounted 

to that, and that under those conditions, I said, “Now under 
those kind of conditions, Mr. Null, why, I am kind of at the 
same position I would be if that Union had given us a noti¬ 
fication here, and it has been over a year since you certified, 
and frankly, I am just of the opinion that we would be in 
violation of the law as it existed, ’ ’ and I still am, and I in¬ 
formed him of that, that I was of the opinion that the Com¬ 
pany would be in violation of the law to proceed with nego¬ 
tiating with this Union and receiving these petitions. 

Q. What did you tell him you were going to do with the 
petitions? A. I said that I was going to go ahead and for¬ 
ward all of the petitions over to the National Labor Rela¬ 
tions Board and just tell them how I got them and let them 
use their own judgment what they wanted to do about them. 
I told him this, I said, “I know that I have no— the Com¬ 
pany has no right to file and ask for an election, but we do 
or are going to ask that the Board determine whether or not 
we should continue to bargain with the International 
Brotherhood of Electrical Workers in view of these peti¬ 
tions or not. 

Q. Did you make any statement to him with reference to 
whether or not you would continue bargaining negotiations 
pending some reply from the Board? A. No, I told 

1184 him we would—that as soon as the Board gave us an 
answer about this thing, that we would definitely go 

right ahead with the bargaining, that that was our only rea¬ 
son for declining and that I had even recommended to the 
Company and told the Company that I did not think legally 
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that they were in a position to continue bargaining with the 
Union after receiving these petitions because that under the 
law here was a group of people who didn’t want them to 
represent them if these things were authentic, and the Com¬ 
pany certainly would be—couldn’t afford to enter into 
negotiations and bind all these people into a contract if the 
employees the majority of those employees didn’t want 
them to do that. 

Q. Do you know how many names were signed to the 
petitions which were forwarded to you? A. At that time, I 
don’t recall that I knew the exact number when I talked to 
Mr. Null. 

Q. Do you know now; A. I know now that there was 
about 110 or 15 at that time, and later on it was about 127 
when I sent it in, something like that. 

• ••••••••• 

1203 Q. (By Mr. Bergman) Mr. Cain, I hand you what 
has been marked for identification as Respondent’s 

Exhibit No 10 which appears to be a copy of a letter ad¬ 
dressed to Dr. Edwin A. Elliott. Do you recognize that 
instrument? A. I do. 

Q. "What is it? A. It is a letter I wrote to Dr. Elliott in 
reply to a letter that he had sent to me with reference 

1204 to that petition instrument that I had previously for¬ 
warded, and identified now as Exhibit 6, Respondent’s 

Exhibit 6. 

Q. Respondent’s Exhibit 10 then is a reply to a letter re¬ 
ceived from Dr. Elliott acknowledging receipt of the peti¬ 
tion? A. Acknowledging the receipt of the— of the petition 
or Exhibit No.— Respondent’s Exhibit No. 6, yes. 

Q. Respondent’s Exhibit No. 6? A. Yes. 

Mr. Bergman: We offer in evidence Respondent’s Ex¬ 
hibit No. 10. You have seen it. 

Mr. Rhea: No objections. 

Trial Examiner Shaw: Respondent’s Exhibit No. 10 will 
be admitted in evidence. (Received.) 

Q. (By Mr. Bergman) Now- then, do you w T ant to— Now, 
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Mr. Cain, after you had received these petitions, you have 
testified about, and forwarded them to the National Labor 
Relations Board, the correspondence which you have identi¬ 
fied here is Respondent’s Exhibit Nos. 8, 9, and 10 was cor¬ 
respondence which you had with the Board and with Mr. 
Null concerning that; is that correct? A. Yes sir. 

Q. Now, I will ask you whether or not you ever had a 
telephone conversation with Dr. Elliott of the NLRB con¬ 
cerning this petition? A. Yes sir. I had several tele- 

1205 phone conversations with Dr. Elliott with reference 
to these—these very petitions. 

Q. What was the gist of the conversation? A. The first 
conversation that I had with Dr. Elliott was after he had re¬ 
plied to my letter of November 24th, which was identified as 
Respondent’s Exhibit No. 10, because we had—the Board, 
Dr. Elliott had called upon the Company to explain to—its 
management, to explain to the employees that the Board 
couldn’t possibly accept those petitions or instruments, and 
that it would be necessary for them to sign the regular 
forms, and I told Dr. Elliott, called him and told him, I said 
—told Dr. Elliott that we would need at least 125 anyway 
because there was 125 or 127, something like that that had 
signed this petition that had been sent to us, and I told Dr. 
Elliott that “I don’t even know how to fill these forms out 
and they’ve got to be filled out before a notary public, it 
looks like, and I can’t see how that I can ever get it to them 
unless just go to them individually, and it looks to me that 
the Board is in a better position to do that than anybody, 
and that all, as I understood it, that these instruments be¬ 
fore you are purely and simply something to set the thing 
into motion and for you to find out whether or not these 
petitions are authentic or whether or not the Company has 
interfered with them or what”. 

Q. WLen you forwarded to the Board on November 8th 
the petitions which you have testified about, the Board 

1206 replied to you telling you what? A. Telling me that 
they couldn’t accept those—accept that petition or 

the instruments for any purpose. 
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Q. All right. As a result of that reply, did you write Re¬ 
spondent’s Exhibit No. 10 to Dr. Elliott! A. Yes, because 
he inclosed in that letter about 13 forms which looked like 
the forms were for individual employees to sign. 

Q. All right. A. And I did write the letter, yes, in reply 
to that. 

Q. That was in reply to the letter from Dr. Elliott ac¬ 
knowledging receipt of your petition and telling you he could 
not consider it! A. That’s right. 

Q. In the form in which it was presented! A. That’s right. 

Q. I will ask you whether or not subsequent to the receipt 
of that letter from Dr. Elliott that you talked to him on the 
telephone with reference to the procedure you should follow! 
A. Yes, I did. As a matter of fact, I talked to him and Elmer 
Davis both, the Regional Counsel there. 

Q. What did they tell you! A. Well, the first place is, Dr. 
Elliott and Elmer Davis both said they were in a quandry 
about those decertification petitions, just how they 
1207 would be handled or just how they did get them to 
them or were supposed to get them to them, and par¬ 
ticularly Elmer Davis told me “It is just debatable how it 
is to be done”. 

Q. Did they tell you whether or not they had had that 
matter come up before or previously! A. They said they 
had not had it come up previously, that it was brand-new to 
them. 

Q. Go ahead. WTiat did he tell you! A. Then Dr. Elliott 
says ‘ ‘ Those employees do not have to have each employee 
sign one of those instruments”. He says that what they 
could do and what they can do, he says “You just take and 
tell them they have to appoint a representative. They could 
appoint a representative in each district and they could—or 
they could appoint one person and they could authorize that 
one person to appoint some other person to represent them 
and to get their message to the Board”, and I said “Dr. 
Elliott, if I start explaining things like that through the 
channels of management, that Union is going to jump four 
feet high and tell me we are trying to coerce, threaten, and 
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do everything else with these petitions, and so far we have 
not had one thing to do with these petitions”. He said 
“That is all right, Mr. Cain, so long as you could not—you 
tell the management, as long as the management will only 
explain to the men how they get the petition for the Board 
and will not coerce them, threaten them, or promise 

1208 them any benefit. It will be perfectly all right”, and 
I said “Well, Dr. Elliott, in explaining this thing to 

them on appointment of an agent”, I said “It looks like to 
me that the Board, the National Labor Relations Board, 
would be in a better position to go out there and tell those 
employees that, and if we—” He said “We have no author¬ 
ity to act. Something has got to be here before us before 
we can do anything”, so I said “Well, if that is what you 
want” I said I’d draw it up; “It is all right then to draw up 
a petition. ’ ’ When I talked to Elmer Davis about the same 
thing, I even talked to him about the thing about appointing 
an agent in each district if that is what they wanted and as 
long as the management would not either coerce, threaten, 
or make them any promises, but just explain why the peti¬ 
tions were there. Is that their idea of answering their law? 
They said there wasn’t any question about it because of the 
freedom-of-speech clause in the thing. No question but that 
it would be all right just as long as you don’t do one of those 
things, and you will have to warn them about that. I said 
“That is an awfully dangerous proposition” and he said 
“Well, there isn’t any way we know how to get it to them 
any other way. We are not going to go out there”. 

Q. All right. Now, as a result of the conversation with 
Dr. Elliott and Elmer Davis, what if anything did you do 
with reference to preparing petitions for these ern- 

1209 ployees to sign? A. I prepared a suggested form of 
petition and sent it to Dan Whitaker at Abilene with 

a suggested form of letter to go out to the local managers 
with reference to it so there couldn’t be any question about 
management, that they did get specific instructions not to 
interfere with this thing, but just to present it to them and 
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tell them to handle it as thev saw fit if they wanted to handle 
it, and that that was up to them. 

Q. About what date was that that you prepared this sug¬ 
gested form of petition? A. November 15,1947, as I recall 
it. 

Q. November 15,1947 ? A. Yes, sir. 

Q. What instruction did you give Mr. Whitaker of the 
West Texas Utilities Company in the letter in which you 
forwarded the petition to him? A. I gave him exactly the 
same instructions that Dr. Elliott had said, that under no 
condition was any member of management; that meant any 
foreman, local managers, superintendents, any supervisors 
at all, to have anything to do with these petitions other than 
to present them to the employees and just say the first peti¬ 
tions were not in form, and “If you want to send a petition 
in, you will have to send it in this way, and you will have to 
get it to the Board that way, and if you have any other 
questions, as the Board about it,” and that is the 
1210 instructions I gave to Mr. Whitaker about them, and 
the only instructions I gave. 

• •••« ••••• 

1212 Cross Examination 


1271 Q. Now, you testified on direct examination, and I 
think I am correct in this, that you advised Mr. Null 

at that time of a conversation you had with Mr. Whitaker 
and Mr. Whitaker knew that the petitions were being circu¬ 
lated, is that right? A. I don’t think I—I don’t recall tell¬ 
ing Mr. Null that Mr. Whitaker had told me that. I did 
testify Mr. Whitaker did tell me in answer to my question 
and my statement to Whitaker— 

1272 In other words, Mr. Null had told me first that he 
heard that they were passing petitions around. 

Q. Well, now— A. And then when I asked Whitaker 
about it, he said, well, he said that there had been—there’s 
some petitions been passed around that I have heard about 
because, he said, “one or two of them are here on my desk. 
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They’ve been mailed in here but they are not substantial.” 
When that was I am not sure, but it was right along about, 
the time that we had agreed on going into negotiations. 

Q. Now, did you see the petitions, Mr. Whitaker had at 
that time? A. No sir. 


Q. What did Mr. Whitaker have to say and what did he 
know about the petitions ? A. All he said was, he said that 
he had some, a couple of petitions, I recall. Anyway, it was 
just an insignificant amount and he says—and I asked him 
what kind of form they were in and he said, “Well, some of 
these fellows apparently don’t want to be represented by 
the Union any longer. ’ ’ 

I said, “Well, what fellows are they? Do you know who 
they are?” He says, “Yes, I know who they are on here” 
and so I said, “Well, what are they directed to—any- 
1273 body?” He said, “No.” Said “No, they are just 
actually nothing but statements signed—” and I said, 
“Well, that’s—” 


Q. WTiere did Mr. Whitaker say he had gotten those peti¬ 
tions from, or did he say? A. He didn’t tell me at the time. 
It was actually a very short conversation. I mean, it was 
actually just more or less passed over because there weren’t 
enough in there to even pay any attention to at that time. 


• 1274 Q. Did Mr. WTiitaker ask you as to what your 
advice would be regarding the disposition of the 
petitions? A. Well, I told him that there wasn’t anything 
could be done about them, that there wasn’t any advice I 
could give him because they didn’t constitute anything—at 
that time there wasn’t anything to them as I could see. 
There wasn’t enough of them. As I understood, he had one 
or two and he spoke of it as being an insignificant number of 
fellows and I did tell him that under no condition should the 
management participate or have anything to do with those 
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petitions, if they were such. If they were, the company had 
no right to interfere with them being passed around, either 
one way or the other. 

• ••#•••#•• 

1283 Q. (By Mr. Rhea) Now, Mr. Cain, in September 

1284 1947, when did you first learn that the I.B.E.W. was 
not in compliance with the Taft Hartley Law? A. I 

learned that just through public knowledge; that was all, 
of the fact that William Green and several of the American 
Federation of Labor had not signed the affidavits. 

• ••••••••• 

Q. Now, Mr. Cain, at that time you testified that the Com¬ 
pany had instructed you to refuse to bargain with this 
Union until they had obtained compliance under the law, 
is that correct ? A. That is right. 

• ••••••••# 

1286 Q. Did Mr. Whitaker ask you what he thought 
the Company should do about bargaining at that 
time ? A. Yes. As a matter of fact, at that time, as I stated, 
we had already made even a date to bargain and had agreed 
to a meeting and this Taft Hartley, this ruling by Denham 
—At that time, if you recall, there was a lot of labor strife 
actually existing and there was a lot of diversified opinion 
with reference to the effect of this Taft Hartley law and 
Mr. Whitaker says, “You can tell Mr. Null that just the 
minute that they comply with the law, why, we will go 
right ahead and bargain with them and try to reach an 
agreement with them,” and he says, “no, one thing I want 
to say is this,” he said, “our position has always been that 
Mr. Null and his committee have to strictly adhere to the 
law all the time. They have always thrown that up that 
they are going to abide by the law and we have to abide 
by the law. Now, we want to tell them we also don’t w'ant 
to be criticized throughout our industry because we haven’t 
made them abide by the law.” 

• ••••••••• 
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1287 Q. About when was that conversation with Mr. 

Whitaker, do you recall? A. I would say it must 
have been around September 18th or 19th, something like 
that. 

Q. September 18th or 19th? 


Q. Now, Mr. Cain, during that conversation with Mr. 
Whitaker, did he mention the so-called decertification peti¬ 
tions being circulated in that district, circulated in the 
company, in some of the company districts? A. I don’t 
recall if it was in that conversation or not, but he may have. 
He did mention it. He didn’t mention it to me—no, not 
until I had mentioned it to Mr. Null. 

Q. That was later on? A. As I recall. 

Q. The position then taken by the Company was that they 
would refuse to further meet with the Union until the 
Union was in compliance, is that right? A. That is right. 
That was the position taken. 

Q. How long did they retain that position, do you 
1288 remember, Mr. Cain? A. Up until the time that 
either Denham’s ruling was thrown out by the courts 
or was withdrawn or something, but I know this—that I did 
talk to—when I talked to Mr. Null there was—I had talked 
to Dan "Whitaker, it seemed to me just before that and I 
had told him and he had agreed with me it was out and it 
was perfectly all right for us to bargain. It seems to me 
Mr. Null called the very next day or right after this occurred. 


Q. So between September 15th, let’s say, although 
1289 you didn’t set that exact date, but between Septem¬ 
ber 15, ’47 and October 18, ’47, the company did 
refuse to meet with this Union ? A. Yes sir. 

Q. To bargain with them because of non-compliance 
with the Taft Hartley law? A. That is right. 
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1291 Q. Now, Mr. Cain, you testified that you received 
these so-called decertification petitions on or about 

1292 November 7th or 8th, ’47? A. Somewhere around 
there, yes. 


Q. Did Mr. Whitaker state how he had received or from 
whom he had received the petitions? A. Yes, he stated to 
me—stated to me that they had just been mailed in there 
to him and I am not even sure some of them were even 
mailed in by different people to him, but anyway, he had 
them there. They were mailed in to him. 


Q. Do you know when they were received by Mr. Whit¬ 
aker? A. I haven’t the slightest idea. Do you know he 
must have received one or two of them sometime prior to 
that; not a great deal. 

Q. But those were insufficient to act on you thought 
1293 at that time? A. There wasn’t anything to them. 

As a matter of fact, I hadn’t considered them at all. 
I hadn’t even thought very much about it until this particu¬ 
lar time when I was talking to him just about the—around 
the 8th—I mean just on or before that and I told him to 
send the petitions to me, that I would like to see the things, 
whatever they are, because he didn’t call them actually 
petitions himself and I said, “Well, let—bring them over 
here because,” I said, “I’ve been looking at this Taft Hart¬ 
ley law and I don’t know whether we can bargain with those 
fellows or not” and it was my idea about that, now, that 
part of it came out of me about interfering now under the 
Taft Hartley law, that was a legal position the Company 
absolutely—Dan Whitaker himself had nothing to do with 
that part. 

Q. Now, Mr. Cain, all of those petitions reached you at 
one time, is that right? A. Yes. 

Q. When was it Dan Whitaker told you he had the group 
of petitions in his possession that you received the early 
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part of November, the 7th or 8th or earlier? A. I tell you, 
as I recall that thing—you see, we had some difficulty there 
on account of that injunction coming up and I had to call 
Dan Whitaker as well as to get in touch with Mr. Null and 
everybody on that meeting proposition and it was then that 
Mr. Whitaker told me that he had a lot of these 
1294 petitions. 

Q. That could have been about October 30th, is 
that right? A. No. No. 

Q. Later? A. Well, wait a minute. No, it couldn’t have 
been that time. No, it was close up to November. It was 
just a few days before, as I recall. 


Q. So you don’t know when those petitions accumulated 
in Mr. Whitaker’s office, is that right? A. Don’t know how 
they accumulated, whether a big part of them came in a 
few days or whether or not they call came in at one time. 
The first time we talked about it, as I said, we brushed over 
it except for my warning, don’t—not to participate. 

Q. He never did state to you when you received that 
group of petitions, is that right? A. No sir. 


1296 Q. Now, Mr. Cain, it was November 8th. Do you 
now recall when you so advised Mr. Null that you 

1297 would refuse to meet with him? A. I am sure it was 
around that time. 


1304 Direct Examination 

Q. (By Mr. Bergman) Your name is Kirby Daw¬ 
kins? A. That is right. 


1306 Q. (By Mr. Bergman) Now then, Mr. Dawkins, did 
you sign a petition with reference to the withdrawing 
of the employees of vour district from the union, Interna- 
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tional Brotherhood of Electrical Workers on or about 
August or September of 1947 ? A. I did. 

Q. I will ask you, Mr. Dawkins, do you know how this 
petition originated? A. Its origination came from mem¬ 
bers of the gang out there and myself, I am not a member 
of the line crew, but we didn’t want the union to represent 
us and we talked it over as to how would be the best way 
to get out. Most of the boys claimed they voted against 
the union. I don’t know that they did. They wanted to get 
out. We decided a petition was the best way so they said, 
“Well, you draw us up a petition and we will sign it”. 

Q. Who were they talking to, who did they mean by 
“you”? A. They were talking to me. I didn’t know what 
to put in one and this and that and the other. I waited 
around a good while, so some of the boys said finally “When 
are you going to bring that petition?” I said “I will bring 
it tomorrow if I can. I don’t know what to put in.” 

I went down and asked a lawyer in town, Jim Langdon, 
to write me a petition. He said, “I don’t know just 
1307 what you want. I have never written” He says, 
“Just what do you want?” 

Together we decided about what we wanted to put in 
that petition and he wrote it for me. 

Q. All right. 

Now, I show you, Mr. Dawkins, what has been admitted 
in evidence here as General Counsel’s Exhibit No. 15. Have 
you ever seen that instrument before? A. I have. 

Q. What is that General Counsel’s 15? A. That is the 
original petition that was drawn up for the employees of 
district “H” to sign that. Jim Langdon wrote that for me. 

Q. That is the petition which you have testified about 
that the lawyer, Jim Langdon, drew up at your request? 
A. That is the one. 

Q. Is that correct? A. That is right. 

(Document handed to the Trial Examiner.) 

Q. Now then, Mr. Dawkins, after Mr. Langdon had drawn 
this petition, General Counsel’s Exhibit 15, for you, what 
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did you do with it? A. Well, I just folded it, put it in my 
car, and it happened that I was working in our—going to 
our and to work that day in the oil field near Iraan and 
when we stopped to eat lunch, most of the line crew 

1308 was down there that day, a good part of them. 

I told them, “Well, I have that petition we have 
been talking about, if you want to sign it.” Gave them a 
fountain pen, put it on the table before them while they were 
eating their lunch. Most of them signed it; some of them 
took it over and looked it over carefully. 

Gave Johnny Bryan a chance to sign it and Johnny says, 
“No, most of the boys haven’t signed. I would rather wait 
and see what the majority of the boys want to do. If they 
want to sign, I will too.” 

Q. Did Mr. Bryan at that time make any statement to you 
with reference to being afraid to sign it for any reason? 
A. He indiciated to me that the only reason that he wouldn’t 
want to sign it was that there might be some repercussions 
from the union. 

Q. Some repercussions from the union? A. That was a 
peculiar thing to me all the way through on that, any boy 
or any man that was a little hesitant in signing it, the only 
thing he would say, “Now, what would the union do?” 
There wasn’t one man asked what would the company do, 
did I sign. 

Q. Not any of the men who signed General Counsel’s Ex¬ 
hibit 15 never asked you or expressed any concern about 
what the company would do? A. It didn’t seem to 

1309 enter their minds whether the company would say 
anything whether they did or didn’t but there was 

a question in their minds what would the union do. 

1322 Cross Examination 

1326 Q. Now, during the summer before this petition 
was drawn, you had conversations with employees, 
did you not about this subject matter? A. We did. 
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1370 Mr. Bergman: Call Mr. Langdon, Jim Langdon. 

JIM LANGDON, 

a witness called by and on behalf of the respondent, being 
first duly sworn was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Bergman) Will you state your name, 

1371 please? A. Jim Langdon. 

Q. Mr. Langdon, what is your business ? A. I am a 
practicing attorney. 

Q. Where? A. At McCamey, Texas. 

Q. At McCamey, Texas. 

You were practicing law in McCamey during the months 
of August and September 1947, were you? A. I was. 

Q. Mr. Langdon, do you know Kirby Dawkins? A. Yes 
sir, I do. 

Q. Do you know who he is employed with ? A. He is with 
West Texas Utilities Company. 

Q. Where does he live? A. At McCamey, Texas. 

Q. How long have you known Dawkins ? A. I have known 
him possibly 18 months or longer. 

Q. I see.. 

Do you recall having any conversation with Mr. Dawkins 
and possibly one or two other men around August or Sep¬ 
tember of 1947? A. Well, I don’t remember the exact date 
whether it was in August or September. As I recall it 
was sometime during the summer, though, in 1947. I did 
have the conversation with him in my office. 

1372 Q. You don’t remember the exact time, but you 
did have a conversation around about that time? 

A. Yes. sir. 

Q. All right, can you tell me the gist of the conversation 
generally, what it was about? A. Yes sir, I can. 

Mr. Dawkins came to my office on two occasions at least 
two or more occasions. The first time he came in he said 
that several of the members of—or the employees of West 




Texas Utilities Company were interested in getting out 
of any association with the Union. In other words, they 
said that they wanted to petition the Union in a manner 
that would show that they no longer wanted to be repre¬ 
sented by the Union. 

Mr. Dawkins was not sure just what procedure he should 
adopt or anything else and I asked him, I said, “well, what 
do you want me to do for you?” He said, “well, we would 
like for you to help us draw a petition” and I told him 
that I would, and then I said, “first you are going to have 
to find out what you want to petition, what you want to do.” 

He said, “all we want to do is to get out. We don’t 
want the Union representing us.” He said, “we are very 
happy the way things are going. We have a good relation 
with out company. The living facilities there are good 
and wages were good.” 

In other words, he was happy about the way things 
1373 were going without the Union’s assistance and he 
came back the next day. 

At that time he was still not sure just who this petition 
should be addressed to and I didn’t know and he came back 
the next day or the day after. I have forgotten now just 
which it was, and we decided—rather Mr. Dawkins decided 
it probably should be addressed to the District Office which 
I think is in San Angelo, and we addressed a petition in 
that fashion. 

Q. All right. 

As a result of that conversation and request of Mr. Daw¬ 
kins and the other gentlemen, who ever it was with him, 
did you prepare a document in line with what they a had 
advised you? A. Yes sir, I did. 

Q. I hand you what has been offered here as General 
Counsel’s Exhibit 15, Mr. Langdon. Will you examine that 
instrument and see if that is the document which you 
prepared? (Document handed to the witness) A. It is, 
yes sir. 

• Q. Mr. Langdon, do you have any connection with West 
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Texas Utilities Company? A. Well, light connection is 
about all. 

Q. A light connection. 

You are not on any retainer from West Texas? A. No 
sir. 


1374 Cross Examination 


1380 Q. Now, you placed the date when you talked with 

1381 these employees in August 1947? A. No, I did not. 
I did not place the date at all because I don’t know. 

I am—I feel that it was during the summer of ’47. I don’t 
know whether it was early summer or late summer. 

Q. So at this time you can’t remember whether it was 
August or September or July? A. Well, I moved into a new 
office. I believe it was in May of ’47, and it was soon after 
or thereabouts when I—soon after I had moved in that Mr. 
Dawkins came in to see me. 

Q. Could it have been in May of ’47? A. I wouldn’t think 
it was in the month of May. It could have been because I 
just don’t remember the date. I am confident it was during 
the summer months. However, May would be late spring, 
but— 

Q. Did the two meetings that you related about fall on 
consecutive days or were there days between? A. I don’t 
recall whether there were any days between or not. It would 
have been more than two or three days. 

Q. This meeting may have been held in May or it may 
have been held in June? A. I don’t know. You mean the 
meeting in my office ? 

Q. Yes, the meeting in your office. A. Well, I just don’t 
know. It could have been held any time during the sum¬ 
mer because I don’t remember whether I even 

1382 made a copy of that petition or not and had no record 
of it. 








145 


Direct Examination 

Q. (By Mr. Bergman) Your name is Bonnie Sudderth? 
A. That is correct. 


1383 Q. Now, Mr. Sudderth, did you sign a petition or 
instrument or request, whatever you want to call it, 
with reference to the Union not representing you further as 
an employee in the negotiations with the company with ref¬ 
erence to a contract back in August or September of ’47? 
A. Yes sir. 

Q. I hand you what has been offered here as General 
Counsel’s Exhibit No. 15. Is that the document which you 
signed? A. Yes sir. 


1406 Cross Examination 


1411 Q. (By Mr. Rhea) When you discussed with the 
other employees the preparation of this petition, who 

did you first discuss that with, Mr. Sudderth? A. Mr. 
Dawkins. 

Q. About when did you discuss it with Mr. Dawkins ? A. I 
don’t remember the date. 

Q. Do you remember whether it was in the summer of 
’47 ? A. I think it was in the summer. 

Q. Early in the summer or late in the summer? A. I 
think it must have been in August. 

1412 Q. Must have been in August? A. I wouldn’t be 
for sure. 

Q. Can you remember whether it was before or after the 
middle of August? A. I don’t remember. 


1417 Q. (By Mr. Rhea) Now Mr. Suddreth, you men¬ 
tioned two meetings—you mentioned at least one 
meeting you and Mr. Dawkins had with the line crew. Now, 
you mentioned that you discussed with this line crew the 
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preparation of such petition, I believe you testified that 
either you or Mr. Dawkins suggested that it be reduced to 
some written form. 

Is that substantially correct? A. That is right. 

Q. What did the other members of that group think about 
a petition of this kind ? Did they express themselves ? 
1418 A. They was for it. 

Q. They wanted you to get it up ? A. That is right. 


1427 Q. Is vour recollection at this time that you all 
drew up this petition in August, September, or what 
month do you think you drew it up? Trial Examiner Shaw: 
That is 15? Mr. Rhea: That is 15. A. I believe it was in 
the latter part of August. I am not for sure. 


1435 Examination 

Q. (By Trial Examiner Shaw) Now Mr. Suddreth, 
this is General CounsePs Exhibit No. 15 and this is the peti¬ 
tion first drafted by Mr. Langdon, I believe, the attorney. 

Do you remember this petition? This is the one that was 
circulated along in August that was the first one, according 
to testimony here? A. Yes sir, that was the first one. 


1492 Direct Examination 

Q. (By Mr. Bergman) What is your name? A. Sim 

Ledford. 


Q. Mr. Ledford, I show you Respondent’s Exhibit 7-D, 
have you ever seen that instrument before? A. Yes sir, I 
have. 


Q. (By Mr. Bergman) Who drew this instrument, Mr. 
Ledford? A. I did. 
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1493 Q. Now then, Mr. Ledford, you have testified about 
this conversation at Santa Anna; about when was 

that conversation, as well as you can approximate it? A. It 
was the latter part of August, September or somewhere 
along there. 

1494 Q. Of what year? A. 1947. 

Q. Of 1947. 

And as a result of that conversation, you say you drew 
this instrument 7-d? A. Yes. 

Q. What was the purpose of the instrument? "What was 
it to accomplish? A. Well, the boys didn’t feel like they 
needed any representation from any union and % didn’t want 
to be represented by the company, wanted to be repre¬ 
sented— 


1496 Q. Were each and all of those people signed to this 
document, 7-D employees of the West Texas Utilities 
Company in District G in August and September of 1947? 
A. They were. 


1499 Q. Now then, Mr. Ledford, when you secured the 
signatures on this document, Respondent’s Exhib it 

7-D, what did you do with it. A. After I got the signatures, 
I mailed the contract as it is there to McMahon, Springer & 
Smart in the Utilities Building in Abilene. 

Q. WLo is McMahon, Springer & Smart? WThat business 
are they in? A. It is a law firm. 

Q. WLat was the reason for mailing the document, Re¬ 
spondent’s Exhibit 7-D to that law firm? A. I knew Mr. 
Springer and he was our attorney during the time we were 
organizing and when our organization was tom up, Springer 
was our lawyer. He represented us. 

Q. Now, the organization you are referring to is 

1500 the local union? A. Yes, the employees’—organiza¬ 
tion, yes sir. 

Q. Mr. Springer of that law firm was your attorney at 
that time? A. Yes, uh huh. 
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Q. That is the reason you mailed it to him? A. That is 
right. 

Q. All right, have you seen this document, Respondent’s 
Exhibit 7-D since you mailed it to Mr. Springer up until the 
time I showed it to you? A. No sir. 

• ••••••••• 

1514 Cross Examination 

• ••••••••• 

1516 Q. Mr. Ledford, your testimony was that in August 
1947 you just happened to be at a hotel here in Santa 

Anna where a line crew was staying, is that right? A. That 
is right. 

Q. Had you gone down there on company business ? A. I 
had been working in that town that day and I didn’t finish 
work. I stayed over night. 

Q. What kind of work were you doing that day? A. Test¬ 
ing meters. 

Q. Testing meters ? A. TJh Huh. 

Q. You didn’t finish that night, so you stayed over and 
you were in the same hotel where they were that 

1517 night? A. That is right. 

Q. The boys began to have a conversation about 
descension within their ranks; they didn’t know where they 
stood? A. That is right. That was the general discussion. 

Q. One mentioned he had been on a vacation and he saw a 
petition which I suppose was a petition somewhat like the 
one which you first identified? A. Yes sir, that is right. 


1524 Q. Now this conversation with this line crew took 
place in August, is that correct, of 1947 ? A. August 
or September. It was somewhere along there, yes sir. That 
is pretty close. I don’t think we have any dates on any of 
our talks or work. I don’t recall the exact dates, but I am 
sure it was along that time. 

Q. Along about that time? A. Yes. 

Q. Your present recollection is that it was in August or 
in September? A. Yes sir, that is right. 
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Q. You don’t know which month it was in, is that right? 
A. I don’t know which month it was in, no sir. 

Q. Now, when you talked to these employees about sign¬ 
ing this petition, was that in August or was that in Septem¬ 
ber? A. I would say that was in September. It could have 
been August, but I think it was in September. 

Q. Do you know whether it was the latter part of Septem¬ 
ber or the first part? A. No sir, I don’t. 


1526 Q. That meeting in Santa Anna was in August? 
A. Latter part of August or first part of September. 
Q. Pretty close thereafter you drafted this Respondent’s 
Exhibit 7 D, is that right? A. That is right. 

1568 Direct Examination 

1569 Q. (By Mr. Bergman) Your name is J. C. Miller? 
A. That is right. 


1570 Q. Now then, Mr. Miller, do you recall back in 
August or September of 1947 a petition which was 
circulated among the employees in District “C” with ref¬ 
erence to getting out of the Union? A. I do. 


Q. (By Mr. Bergman) All right, Mr. Miller, who circu¬ 
lated the petition, the first petition in August or September 
of 1947 in District “C”? A. I did. 

Q. You did. 

Where did you get that petition, Mr. Miller? A. Wrote 
it myself. 


Q. I hand you a document that has been offered 
1571 here as General Counsel’s Exhibit No. 18. Have you 
ever seen that document before? A. I have. 

Q. What is it? A. That is the petition. 

Q. Which petition? A. That is the first one that was 
circulated. 
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Q. Did you draw this petition, General Counsel’s 181 
A. Yes. 

Q. That is the one you wrote up? A. That looks like the 
petition, yes sir. 

Q. All right. 

Were you present when this petition was signed by the 
men whose names appear on the same? A. Yes sir. 


1572 Q. All right. Were each of those people employed 
by West Texas Utilities Company in District “C” 
during the months of August and September of 1947 ? A. 
They were. 

Q. You know all these men, do you? A. Yes. 

Q. Now then, Mr. Miller, were you present when each of 
these gentlemen signed this document, General Counsel’s 
18? A. I was. 


1595 Cross Examination 

Q. (By Mr. Rhea) Mr. Miller, you have been with 
the Company how long? 


1596 Q. Did you put the date up at the top, September 
2,1947? A. I did. 


1623 Direct Examination 

Q. (By Mr. Bergman) State your name, please 
sir? A. Hollis Reavis. 


1625 Q. (By Mr. Bergman) Now then, Mr. Reavis, did 
you have anything to do with circulating a petition 
among the employees of District J.? A. Yes sir. 

Q. Either the last part of August or the first part of 
September 1947? A. Yes sir. 

Q. I show you General Counsel’s Exhibit No. 13. 

Do you recognize that instrument? A. Yes sir. 
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Q. What is that? A. Well, that is the petition that I 
circulated. 

Q. All right. 

I show you Respondent’s Exhibit No. 7. Do you recog¬ 
nize that instrument? A. Yes sir. 

Q. And what is that instrument, Respondent’s 7? A. Are 
you talking to me ? 

1626 Q. Yes, what is it? A. This is also a petition. 

Q. All right. 

Do you recognize Respondent’s Exhibit No. 7-A? A. 
Yes sir. 

Q. WTiat is that? A. That is also a petition. 

Well, did you have anything to do with that petition, 7-A? 
A. Yes sir, this same one. 

Q. All right. Now, I will ask you, Mr. Reavis, if you 
will look at Respondent’s Exhibit 7-A, Respondent’s Exhibit 
7 and General Counsel’s Exhibit 13 and tell me whether 
or not the language in each of those three instruments is 
the same? A. Do you want me to tell you? 

Q. Yes, just tell me if it is the same language ? A. Yes sir. 
Q. Now I will ask you whether or not Respondent’s Ex¬ 
hibit 7-A is a carbon copy of General Counsel’s Exhibit 13? 
A. I think so. 

Q. All right. 

Now then, you have testified that you circulated these 
three documents, is that correct? A. Yes sir. 

•Q. All right. Now, I am going to read the names signed 
to General Counsel’s Exhibit No. 13 and I want to 

1627 ask you if they are employees in District J or were 
in August or September of 1947: H. H. Reavis, V. L. 

Smith, H. D.— 


Were all of those men employed by West Texas Utilities 
Company in District J, in August and September of 1947 ? 
A. Yes sir. 
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1628 Q. All right. 

Now then, Mr. Reavis, do you know who prepared 
these documents, General CounsePs Exhibit 13 and Re¬ 
spondent’s Exhibit 7 and 7-A that I have just showed you? 
A. Yes sir. 

Q. Who prepared them? A. I did. 

Q. All right. Now then, prior to this preparation of these 
instruments, Mr. Reavis, had you ever had a conversation 
with anyone else with reference to them or to a peti- 

1629 tion of any kind? A. Well, yes. 

Q. Who? A. Oh, a boy from another district; his 
name is Cadenhead. 

Q. Cadenhead? A. Cadenhead. 

Q. What was the substance of your conversation with Mr. 
Cadenhead? A. Well, I just asked him if he had heard any¬ 
thing about the petitions being circulated and he said that 
he had. 

Q. He said that he had? A. Yes sir. 

Q. Did you discuss with him the matter of preparing a 
petition in your district? A. Yes sir. 

Q. All right. 

Is Mr. Cadenhead—what is his job? A. The same as mine. 
Q. And in what district is he located? A. Quanah district. 
It’s “E”, I believe. 

Q. In Quanah. You think that is District E, as far as you 
know, is that right? A. I think so, yes sir. 

Q. Now then, these petitions, these three documents that 
you have identified, bear the date September 2,1947. With 
reference to September 2, 1947, about when was 

1630 your conversation with Mr. Cadenhead? A. Well, it 
was a few days before then. I don’t know how many. 

Not many. 

Q. A few days before? A. (No response.) 

Q. All right. Did you—Who types these documents up, 
if you remember? A. Lonnie Walker typed them. 

Q. Lonnie Walker? A. Yes sir. 
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Q. Who is Lonnie Walker? A. He is a clerk in the office 
there. 

Q. Where? A. Childress. 

Q. At Childress. 

Now then, Mr. Reavis, did you ever discuss these peti¬ 
tions with, any one of these three documents that you have 
identified here, with Mr.—who is your—Shahan—with Mr. 
Shahan? A. No sir. 

Q. Did you ever discuss the petitions with any member 
of the management of the company? A. No sir. 

Q. Did you ever discuss them with any supervisor or any 
boss of any kind? A. No sir. 

1631 All right. Now, I believe you testified that you 
took these petitions around, is that correct? A. Yes 
sir. 

Q. All right. Now will you state, Mr. Reavis, what was 
the substance of your—gist of your conversation with the 
men who signed these petitions? A. Well, I told them that 
I understood the petitions were being circulated in some 
of the other districts and that I though it might be a good 
way to decide this thing and I handed it to them and asked 
them to read it and that is about all. 

Q. All right. 

Now then, will you count the names, Mr. Reavis, on these 
three documents, Respondent’s Exhibits 7 and 7-A and 
General Counsel’s 13 and tell me how many signatures 
are on these three petitions? A. Eighteen. 

Q. There are eighteen names. 

Now, approximately how many employees were employed 
in District J in August and September of 1947 who were 
covered by the bargaining agency of the International 
Brotherhood of Electrical Workers Union ? A. Well, I think 
it was about twenty-four or twenty-five maybe. 

Q. About twenty-four or twenty-five ? A. I am just guess¬ 
ing. 
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Q. I understand that is an approximation. It 

1632 might have been two or three more or less ? A. Yes. 

Q. All right. Out of the 25 approximate number of 
employees in District J, these 18 signed the petitions, is 
that correct? A. Yes sir. 

Q. All right, now then, on Respondent’s Exhibit Number 
7, there only appears one name, Mr. J. A. Bettis. Can you 
tell the Examiner why there is only one name on that peti¬ 
tion? A. Yes sir. 

Q. Why? A. W’ell, the first time I showed it to him, he 
didn’t know whether he wanted to sign it or not. He said 
he wanted to think about it a little and I said, “Okay”. 
So he came to me a few days later and asked me if I still 
had the petition, that he wanted to sign it. 

Q. WTiat did you tell him? A. I told him that I had al¬ 
ready sent it in, but I had another copy. 

Q. All right. Then did he say anything or express any 
desire with respect to the other copy? A. He said he wanted 
to sign it. 

Q. Did he then sign this copy, Respondent’s Exhibit 7? 
A. Yes sir. 

Q. All right. Now then, prior to drawing up these peti¬ 
tions, Mr. Reavis, and presenting them to the men 

1633 for signature, had there been any discussion between 
the employees where you were in attendance with 

reference to this matter? A. Will you state the question 
again? I wasn’t paying too much— 

Q. Prior to actually preparing the petitions that you have 
testified about here, had there been any general discussion 
among the employees of District J at which you were pres¬ 
ent with reference to the petitions and the subject matter 
thereof? A. Well, not any that I remember. 

Q. I see. All right then, were these petitions your own 
idea? A. Yes sir. 

Q. All right. 

Now, what did you do with the petitions after they were 
signed? A. I mailed them in to Abilene. 
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Q. Why did you mail them to Abilene? A. That is the 
only place I knew to mail them. 

Q. Do you recall who you mailed them to in Abilene ? A. 
Yes sir. 

Q. Who was that? WTio did you mail them to? A. I 
mailed one to Mr. Kuykendall’s office and mailed one to 
Mr. Schroeder’s office. 

Q. Do you remember which was which at this time, which 
you mailed where, which of these three documents? 

1634 A. I think I mailed the second one—I am not sure. 
It seems like I did, to Mr. Kuykendall’s office. 

Q. All of these three petitions, General Counsel’s 13 and 
Respondent’s 7 and 7-A appear to be addressed to West 
Texas Utilities Company, Abilene, Texas, is that correct? 
A. Yes sir. 

Q. And your testimony is that you mailed one copy to 
the attention of Mr. Kuykendall? A. Yes sir. 

Q. And one copy to the attention of who? A. Mr. Schroe¬ 
der’s office, I think. 

Q. I see. That is your best recollection? A. Yes sir. 

Q. Now then, the third petition, General Counsel’s No.— 
no, Respondent’s Exhibit 7 on which appears the one sig¬ 
nature, J. A. Bettis, which you have testified was prepared 
after you had mailed the first two in, where did you mail 
that one, or what did you do with that? A. I don’t remem¬ 
ber. 

Q. You don’t remember whether you mailed that in or 
not? A. No, I don’t. I suppose I did. This is it. 

Q. All right. 

Now then, Mr. Reavis, had you had any instructions to 
mail these petitions to Abilene? A. No sir. 

1635 Q. Had you ever discussed the matter with any¬ 
body in authority of mailing the petitions to Abilene? 

A. No sir. 

Q. Then why did you mail them to Abilene? A. Well, 
we were petitioning the West Texas Utilities Company and 
this is the general office; all I know. 
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Q. Now then, I will ask you this question, Mr. Reavis, 
regardless of the language used and regardless of any 
technical terms such as “bargaining unit” or any of those 
matters, what was the purpose of the employees who signed 
this petition and what did—what were they attempting to 
effect? A. Well, I think the main purpose, they wanted 
another election to—most of them didn’t seem to want to 
be represented by the Union. It was to have that cancelled. 

Q. And the purpose of these petitions was their expres¬ 
sion in regards to what you have testified about? A. Yes sir. 


1678 Direct Examination 

Q. (By Mr. Bergman) Your name is Alvin Caden- 
head? A. Yes sir. 


1680 Q. Now then, Mr. Cadenhead, directing your at¬ 
tention to about August or September of 1947, do 

you know anything about a petition which was signed by 
some of the employees up there in District E? A. Yes sir. 
Q. Did vou have anything to do with that petition? A. 
I did. 

1681 Q. What did you do with respect to it ? A. I circu¬ 
lated the petition. 

Q. Did you circulate it around to all the employees in the 
district? A. Yes sir. 

Q. Do you know who prepared the petition which you 
circulated back in August or September? A. I did. 

Q. You did personally? A. I did. 

Q. I will ask you to look at General Counsel’s Exhibit 15 
which I hand you, Mr. Cadenhead. Can you identify that 
document? A. Yes sir. 

Q. What is it? A. It is the petition for decertification of 
the Union. 

Q. Petition for decertification of the Union. 

Who prepared that document? A. I did. 

Q. Do you know who typed it? A. I did. 
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Q. Did you type it yourself ? A. Yes sir. 

Q. I will ask you whether or not, what was the reason for 
preparing that, Mr. Cadenhead? A. Because of the unrest 
among the employees. Some of them belonged to the 
Union; some of them didn’t. There was distrust 
1682 among employees and we got tired of those condi¬ 
tions and— 

Q. All right. I will ask you whether or not prior to the 
time that you prepared this instrument, General Counsel’s 
Exhibit No. 25, the matter had been the subject of dis¬ 
cussion among any of the employees ? A. Yes, we had talked 
ourselves. 

Q. Did you prepare this instrument at the request of 
anyone? A. No sir. 

Q. Do you know all of the employees in the district? A. 
I do. 

Q. How long have you been up there, Mr. Cadenhead, ap¬ 
proximately? A. Since ’35. 

Q. Since 1935? A. Yes. 

Q. Are you personally acquainted with all of the em¬ 
ployees in that district? A. Yes. 

Q. Approximately how many employees are there in 
District E, approximately? A. All in all, managers and 
everybody? 

Q. No, I am talking about—when I refer to employees, 
those outside of supervisory or managerial positions. A. 
Oh, I would say between 20 and 25 perhaps. 

1695 Cross Examination 

• ••••••••• 

1695 Q. In the spring did you say anything to him about 
a petition like you have been testifying about, which 
has been marked here as General Counsel’s No. 25? A. No. 
Q. Didn’t talk about that. 

Did you talk to him in August about a petition such as 
designated here as General Counsel’s 25? A. Yes sir. 
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Q. What did you say to him at that time about it? A. Well, 
about what I have told you here that just the rest—in my 
district where I worked, about the dissatisfaction of the 
employees and he and I have good friends there and good 
friends up in the other districts and we were talking about 
the dissention and friction among those fellows. We both 
knew them for a number of years and were discussing as to 
how or what we could do to bring that friction to rest or 
smooth is over. 

• ••••••••• 

1723 Direct Examination 

Q. (By Mr. Bergman) Your name is B. T. Webb? 
A. That is right. 

• ••••••••« 

1724 Q. Do you recall back in August or September of 
1947 a petition which was circulated and signed by 

some of the men in the district with reference to the unit? 
A. Yes sir, I do. 

• ••••••••# 

1725 Q. I show you Respondent’s Exhibit 7-E. Have 
you ever seen that document before, Mr. Webb? A. 

Yes sir. 

Q. What is it? A. That is the petition that we signed. 

Q. The first petition or the second petition ? A. The first 
petition. 

Q. The first petition which you signed? A. Yes. 

Q. About when was that petition signed, approximately ? 
A. Well, I wouldn’t know the month; sometime in August 
or September. 

Q. Of what year? A. I believe last year. 

Q. That would be 1947. A. 1947. 

• #•••••••• 

1746 Direct Examination 

Q. (By Mr. Bergman) State your name, please, 
sir. A. Thomas Mills. 
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1747 Q. Now I show you, Mr. Mills, Respondent’s Ex¬ 
hibit 7-B. 

Have you ever seen that document before? Trial Exam¬ 
iner Shaw: 7-B? Mr. Bergman: Yes sir. A. Yes sir, I 
have. 

1748 Q. What is the document? A. That is a petition 
that we decided on to try to get out from under the 

Union. 

1758 Trial Examiner Shaw: Who? 

• ••••••••• 

1767 Q. Now, you testified, I believe that Webb was the 
fellow who worded that petition, is that right? A. Yes. 

Q. Had you all talked over the subject matter of it before 
he worded it? A. W r e had talked over the petition and 
couldn’t figure out how to word it and he sat down there in 
a night or two, I think, and worded it up and then we got 
together there one night and looked it over. That is when 
we decided to have it typed up. 

Q. Now, have you testified about when that was? Was 
that in any particular month during the summer of ’47, or 
do you know? A. That was in March or April, I believe it 
was March. 

Q. March or April of 1947 ? A. That is right. 

Q. Now that is the time when this petition, which is Re¬ 
spondent’s 7-B, which you are now looking at was 

1768 drawn, is that right? A. That is right. 

• •••*••••• 

1768 Longly or Langly? A. Longly. 

Q. WTien did you first talk with him about this 
petition? A. We didn’t talk to him about it until we carried 
it up there and gave it to him. 

1769 Q. That was about what time? A. Well, that was 
in March or April, I would say, four or five days after 

we signed it. 

Q. Four or five days after you signed it, you delivered it 
to him in Abilene, is that right? A. That is right. 
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Q. I believe you testified you saw all the men sign this? 
A. That is right. 

Trial Examiner Shaw: That is Respondent’s — 

Mr. Rhea: Respondent’s 7-B. 


1881 Q. (By Mr. Bergman) What is your name, please 
sir? A. W. R. Weaver. 

• ••••••••• 

1885 Cross Examination 


1886 Q. Mr. Weaver, you talked about an earlier peti¬ 
tion which you knew about up there. Was that Gen¬ 
eral Counsel’s 18? A. I don’t know. I never did see the 
petition. 

Q. Who did you talk to about it? A. Well, I think Mr. 
Miller brought one up there, some kind of petition, said he 
wanted to talk to the boys about it. 

Q. What did Mr. Miller say to you? A. Just asked if it 
would be all right to talk to the boys. I told the employees 
to go back in the back of the office and let Mr. Miller talk to 
them, whatever they did w’as strictly their business. 

1887 Q. That was in September ’47? A. I wouldn’t say 
the exact date. 

Q. Do you think it was September or October? A. I just 
don’t remember. 

Q. Was it August, in the summertime? A. I couldn’t tell 
you what time. 

Q. It wasn’t late in the fall ? A. I couldn’t tell you. Some¬ 
where along between July and January. I don’t remember 
the exact — 

• ••••••••• 

1948 Direct Examination 

Q. (By Mr. Rhea) Will you state your name, 
please, sir? A. Robert L. Conner. 
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1950 Q. Now, sometime during the fall of 1947, if you 
can recall, Mr. Conner, did you have a conversation 
with anyone about petitions that would do away with the 
Union? A. Yes, sir. 

Q. Now, do you remember about when that was? About 
what month? A. I don’t remember definitely. It was in the 
late summer or early fall, I would say, but I don’t remember 
any date. 

Q. By late summer, do you have in mind any particular 
month? A. Well, August or September, somewhere along 
there. 

Q. August or September. And, if in September, was it 
during the early or later part of September? A. T could 
not be definite. 

• ••••••••• 


162 


2158 Exhibit No. G. C. 13 

ehildross, Torn 
aoptanber a, 194if 


VMt feu Utilities oa^aay 
Abilene, Tnu 


Qaatlaasoi 


Va, the enployeea of the Test Texas Utilities Oenpaay here bee* 
advised in tbs past that w are to he represented by the mter- 
aetlooal Brotherhood of Zleetrloel Yorkers* 

Ve voold like to take this opportunity to petitlea the Vest Texas 
Utilities Oospany that ve not be rap reseated by the International 
Brotherhood of Xleotrioal Workers* 
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2160 Exhibit No. G. C. 15 

TO THE INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS 
LOCAL UNION No. 898, SAN ANGELO, TEXAS 

and 

TO THE WEST TEXAS UTILITIES COMPANY 

We, the undersigned employees of The West Texas 
Utilities Company, District H, being well satisfied with 
Labor-Management relationship existing between The West 
Texas Utilities Company and its#employees in this district, 
do hereby declare that we do not wish to be represented 
by The International Brotherhood of Electrical Workers, or 
by or through any of its local unions, and do hereby pe%l* 
tion said West Texas Utilities Company to withdraw from 
any contract negotiations now pending between said Company 
and said Brotherhood of Electrical Workers or any affiliate 


organization of such union, as pertaining to district H. 


WITNESS OUR HANDS. 

•Q • ft QuJA 


o J 
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Exhibit No. G. C. 18 

feptoabu 2, 1947 


V«, tte oadoroifnnd, it* Inelndod In tfao Borftininf fclt, Mt «p ty tt» 
I. L. K. B. for tho Tut T«xu Otliltloo Ocmpmaj for whioh th* Xntomotlonol 
Brotborhood of Xlootricol Workoro Union iu ontborlood to borgoin. *• 
tint union not bo nlloood to roprooont no In ffertbor nogotlntlona tad 
thot lt'bo drpppod «o tho ropropontotiv# of loot Toxoo Utilltloo ooploaroo* In 


tblo dlotrlet. »C» 
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2275 


Exhibit No. G. C. 25 


We the undersigned employees of the West Texas 
Utilities oompany. District #$ * *B» * do hereby 
declare that we do not wish to be represented by 
the International Brotherhood of Eleotrloal Work¬ 
ers or through any other looal or union and are 
hereby petlonlng the West Texas Utilities Company to 
withdraw from any contract negotatlons be twee the 
company and the International Brotherhood of Xlootr- 
loal Workers pertaining to District ttgti slnoe ws 
are satisfied with the relations between the oom- 
peny and ourselves* 

Signed! * ^ 


J- * r ' C -- 



■ft/ 






' Ji 


Acs 


■/// k 
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Exhibit No. G. C. 18 


Asptsabss 2, M47 

Vt, tbs ondarsignad, ara lnolndsd la tha Bargaining fclt, Mt «P Iff 
«. L. t. B. for tha Vut TOxa* UtHttias Ccnpaay for wMoh tha Xntarnatlcnal 
Brotbsrhood of Caotrloal Tor bars Utdoo m author! aac to bargain. Va ask 
this onion not ba alloaad to raprasant os In forthar nagotlatlons and 
lt'ba drpppsd as tbs raprssantatlv# of Vast Tazss Otllitlaa aaplajraaa la 
diatriat. *C*. 
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Exhibit No. G. C. 25 


Wo the undersigned employees of the West Texes 
Utilities ocmpsny, District 99 »* do hereby 
declare that we do not wish to be represented by 
the International Brotherhood of Elaotrloal Work¬ 
ers or through any other local or union and are 
hereby petlonlng the West Texas Utilities Company to 
withdraw from any contract negotations be twee the 
company and the International Brotherhood of Sleotr- 
leal Workers pertaining to District tis'' since we 
are satisfied with the relations between the com¬ 
pany and ourselves* 

Signed* * . 


$ A 




c £f 



YA" 


r v A. 


0 

s-J- s 

/f-/ > 
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Exhibit No. R-7A 


Childress, Texas 


September 2, 1947 


West Texas Utilities Co# 
Abilene Texas* 


Gentlemen: 


We. the employees of the West Texas Utilities Co* has 
been advised in the past that we are to be represented by the 
International Brotherhood of Electrical Workers. 

We would like to take this opportunity to petition tfc 
West Texas Utilities Co.to the fact that we not be represented 
by the International Brotherhood of Electrical Workers# 



t 


fours truly, 
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Exhibit No. R-7A 


CfcUAfOOO, Them 

a*u**t a» 1949 


■Ml THU UIUIIIM 0«V« r 

iMlnw. ttm oo 


H, Ito —plo/ooo of Ika imI Ttm utUltloo o^or kn bw 
oItIooA U Ik »ul that Nintek wpwulll by Ik Into** 
Mil—1 Booths—ot «f XlMlrlMl jntolt. 

«• — 1 4 Ilka l# taka this opp ortu nity ta potltloo tho Mot lttu 
UtUltloo 0 —y that m Mt bo np—kd by tho Ttoraatl—1 
■ wtkit u i of Uootrtool »wtm« 


H £ 

j&uJvjjr 
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Exhibit No. R-7B 


*e, the undersigned, knowing the conditions of all the 
contintingtncle 0 and liabilities of the following, hare 
agreed upon the following: 


A* lot one of us did ask any kind of labor union 
to include us in an election for representation 
to our employer. 


B, As we did not ask nor agree to be included in 
this election we do not feel we should benefit * 
from the privileges or hardships laposed by such 
agreement with union representive and our company. 

The lest Texas Utilities Co., Abilene, Texas. 

C. As we did not ask nor desire to be included in said 
election, we realise that we *ould have helped the 
said union tfiould we have not voted nor been included 
in said election, we still contend that election was 
not legal as we did not wish to be included in it, as 
we did not desire its representation. 


D. 


As we are all against said representation we hereby 
agree 


1. Any ties any one of us, the undersigned, do 
wish to, or do Join any labor mion, this 
agreement will become void. 

2. ' Ve prefer that no one belonging to the isilon 

be assigned to work on this crew. 

5. Inview of these facts, we wish to retain the 
benefits, such as personal and singular repre¬ 
sentation can attain, without union representatl 
of any kind, and keep the sane rate of pay, ex-* 
pense reimbursement, naaber of hours per week, 
insurance benefits, and other policies and jri- 
vilodges we have been accustomed to In the pest. 


S. Any employee may be dismissed from employment by duly 
appointed foreman of crew. 



A * 
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Exhibit No. R-7C 


We, the undersigned employe* of the Tfcst Texas Dtilitiea 
Company, District "A", do hereby declare that we do not wish to 
be represented by the Internet!anal Brotherhood of HoctSlcal 
Workers or through any other local or union and are hereby 
petitioning ifest Texas Utilities Company'to withdraw frc** ary 
contract negotiations between the Company and the International 
Brotherhood of Electrical Workers pertaining to District "A* 
since we are satisfied with the relations between the ooopany 
and ourselves* 

Signed* 


/r 


Hr/x 

crLd £f>' 
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Exhibit No. R-7D 


V* the undersigned employees of the Vest Texes Utilities Ccnpeny, Diet 
*G", do hereby declare: that we do not wish to be represented by the Zntemat 
Brotherhood of Electrical Workers or through any other local or union, and are 
hereby petitioning Vest Texas Utilities Ccnpany to withdraw frost any Contract 
Vegetations between the Conpezy and the International Brother h ood of Kleotries 
Wor k er s pertaining to District "0", since we are satisfied with the relations 
between the Company and ourselres. 


W€im\ 
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Exhibit No. E-7E 


" TO WHCU irUAX CCKCEBK" 


We the undersigned employees of West Texas Utilities Company 
being fully satisfied with our working conditions here-by re¬ 
quest that the Company notify the Brother-Hood of Electrical 
workers that our names appearing on this list be with-drawn 
from the Union as our bargaining agency. 
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Exhibit No. R-8 


We the mderslcned employes of the Weet !«u Utilities 
Cowpany # Wstriot do hereby state that we are satisfied vith 

relations existing between tho Wort Toxao Utilities Oospany and 
employes in this dirt riot, and we do not wish to ha rsprosaatod 
tho Latonatlonal Brotherhood of Xlootrloal Worksrs or through 
other local or union* Wo hereby petition tho West Texas Utilitiao 
peny to withdraw fro* any oontraet negotiations bataa an tha Conpany 
tha International Brotherhood cf Ileotrloal Workers as pertaining 
District 
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Exhibit No. G. C. 6 


United States of America 
National Labor Relations Board 
In the Matter of 
West Texas Utilities Company 
and 

International Brotherhood of Electrical Workers, 
Locals B-898, B-920 and B-1044 (AFofL) 

Case No. 16 R1797 

Consent Determination of Representatives 

Pursuant to the terms and provisions of the Agreement 
for Consent Election entered into by and between the par¬ 
ties in the above-entitled matter, the undersigned Regional 
Director of the National Labor Relations Board conducted 
an election by secret ballot. No objections were filed to the 
Tally of Ballots furnished to the parties, or to the conduct 
of the ballot. 

A majority of the valid votes have been cast for the 
Union indicated below. Pursuant to Section 6 of the Agree¬ 
ment for Consent Election the undersigned hereby finds 
and determines that International Brotherhood of Electri¬ 
cal Workers, Locals B-898, B-920 and B-1044 (AFofL) is 
the exclusive representative of all the employees in the 
unit defined in Section 11 of the Agreement for Consent 
Election for the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment, and other con¬ 
ditions of employment. 

Signed at Fort Worth, Texas this 12th day of August, 
1946. 


Regional Director 
National Labor Relations Board. 
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Cc: Frank Cain, Attorney, Mercantile Bank Bldg., Dallas, 
Texas. 

Cc: Mr. J. W. Null, Int’l Repr., International Brother¬ 
hood of Electrical Workers, 803 Camden Street, San An¬ 
tonio, Texas. 

Cc: Mr. F. W. Schroeder, Vice President, West Texas 
Utilities Company, Abilene, Texas. 


2458 PROPOSED FINDINGS OF FACT, PROPOSED 
CONCLUSIONS OF LAW, PROPOSED ORDER 
BY RESPONDENT, WEST TEXAS UTILITIES 
COMPANY, INC. 

Issues Involved in Case 

2462 II. 

That where the petitions referred to in the record 
as first petitions were in the nature of decertification peti¬ 
tions and were circulated without participation on the part 
of Respondent over a year after certification of the Union 
and presented to the management of Respondent unsolicited, 
the Respondent was within its legal right to decline 

2463 further negotiations and bargaining with the Union 
where it appeared from said petitions that the Union 

no longer represented a majority of the employees in the 
unit. 




2480 IV. 

That Respondent refused to bargain with the Union on 
September 19, 1947, because of Union’s non-compliance 
with the Taft-Hartley Act as construed at that time by 
General Counsel of the National Labor Relations Board 
but Respondent again agreed to bargain with the Union on 
October 18, 1947, and set a date to meet with the Union 
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to bargain with reference to a contract covering employees 
in the unit. 

• #•••••••• 

2481 EXCEPTIONS TO INTERMEDIATE REPORT 
BY RESPONDENT, WEST TEXAS UTILITIES 
COMPANY, INC. AND BRIEF AND PROPOSED 
CONCLUSIONS OF FACT AND LAW 

*•♦•*•**•• 

2483 in. 

Respondent excepts to Conclusion of Law No. 4 
of Trial E xamin er that Respondent refused to bargain with 
Union on September 19, 1947, in violation of Section 8 (a) 
(5) of the Act (L-29-35, P-35) and further excepts to the 
following statements and findings of fact set forth in said 
“Report” with reference thereto: 

(a) “The Respondent now contends, however, that 
subsequent to the issuance of the Regional Director’s 
Certification the Union lost its majority status. For 
the reasons hereinafter stated in Section C, below, the 
undersigned finds the Respondent’s contention to be 
without merit.” (L-30-35, P-9) (B. P.-l, 2) 

(b) “Accordingly, the undersigned finds that on 
August 12,1946, and at all times thereafter, the Union 
was, and now is, the duly designated representative of 
a majority of the employees in the appropriate unit 
and that, pursuant to Section 9(a) of the Act, the Union 
was, and now is, the exclusive representative of the 
employees in the said appropriate unit for the pur¬ 
poses of collective bargaining in respect to rates of 
pay, wages, hours of employment, and conditions of 
employment.” (L-36-44, P-9) (B.P.-l, 2). 


2484 


(d) 
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The undersigned has duly considered the Respond¬ 
ent’s contention that it was justified during this two 
month period to refuse to meet with the Union because 
the American Federation of Labor was not in compli¬ 
ance with Section 9 (f), (g) and (h) of the Act. The 
undersigned has given careful consideration to the Re¬ 
spondent’s contention in this regard and rejects it 
as being without merit. Here the Union was certified 
on August 12, 1946, almost a year before the Act was 
amended. The Board has held in a number of cases 
that the Act, as amended, was not retroactive in its 
effect. Moreover, the Respondent was under a duty 
to respect the Board’s certification until the Board in 
a proper procedure canceled the certification. Fur¬ 
thermore, it is axiomatic that misinterpretation of the 
law is no defense to a violation thereof. 

«••••••••• 

2485 (f) “The undersigned has found above that 

under the circumstances found herein that on 
September 19, and November 8,1947, it was reasonable 
to presume that the Union continued to represent the 
employees in the appropriate unit. To find otherwise, 
‘would be to render the orderly procedure and ad¬ 
ministrative machinery created by the Act for the 
ascertainment of employee bargaining representatives 
inefficacious and inconclusive to a degree sufficient to 
defeat the statutory purpose’. This is particularly 
true in the instant case. Here the attempted repudia¬ 
tion of the certified Union was brought about by the 
unfair labor practices of the Respondent and not as 
a result of the free choice of the employees. The Board 
had held that, the unfair labor practices of Respondent 
cannot operate to change the status of the bargaining 
representative previously selected by the untrammel 
will of the majority.” (L-30-32, P-32) (B.P.-1-2-3- 
5-6-9) 

••••••••#• 


1 


177 


2489 VIII. 

Respondent excepts to the Trial Examiner’s findings of 
fact in said Intermediate Report which states: 

“He has also found that on September 19, and No¬ 
vember 8, 1947, and at all times thereafter the Union 
represented a majority of the employees in the ap¬ 
propriate unit, and was still the statutory bargaining 
agent for the employees therein.” (L-l-5, P-33) 

for the reasons more fully set forth in Respondent’s Brief 
under B.P.-1-2-3-5-6-7, 9. 

• ••••••••• 
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23mteb States Court of Appeals! 

For The District of Columbia Circuit 


West Texas Utilities Company, Inc., Petitioner, 

vs. 

National Labor Relations Board, Respondent. 

ON PETITION TO REVIEW AND SET ASIDE ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 

Pursuant to a charge filed by the International Brother¬ 
hood of Electrical Workers, AFL, Local Nos. 898, 920, and 
1044, herein called “the Union”, on November 12, 1947, as 
subsequently amended, the General Counsel of the National 
Labor Relations Board, herein called “the General Coun¬ 
sel” and “the Board,” respectively, by the Regional 
Director of the 16th Region (Ft. Worth, Texas) 
issued a complaint dated June 24, 1948 (J. A. I) 1 against 
West Texas Utilities Company, Inc., Abilene, Texas, herein 
called “petitioner”, alleging that petitioner had engaged in 
and was engaging in unfair labor practices within the mean¬ 
ing of § 8 (a) (1) and (5) and § (2), (6), and (7) of the Na¬ 
tional Labor Relations Act, as amended by Title I of the 
Labor Management Relations Act, 1947, 61 Stat. 136, 29 
U. S. C. Supp. I, §141, et seq., herein called “the Act.” 
Thereafter petitioner answered (J.A. 15) the complaint and 
a hearing was held before a trial examiner of the Board on 

1 Reference to the excerpts from the certified record which are printed 
in the Joint Appendix will be cited as “J. A.” followed by the page 
reference. 
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various dates between July 20,1948, and August 10, 1948. 

On January 26, 1949, the trial examiner issued his inter¬ 
mediate report (J. A. 45) recommending that petitioner be 
found to have engaged in unfair labor practices within the 
meaning of § (8) (a) (1) and (5) of the Act. 

Thereafter, petitioner took exceptions to the findings of 
fact and conclusions of law of the trial examiner (J. A. 175- 
177) and on September 19, 1949, the Board issued its De¬ 
cision and Order, herein referred to as the “Order’’ (J. A. 
35) in part accepting and in part rejecting the trial exami¬ 
ner’s recommendations, but finding the petitioner to have 
engaged in unfair labor practices within the meaning of 
§ 8 (a) (1) and (5) of the Act. 

On November 4, 1949, petitioner filed its petition (J. A. 
109) in this Court praying review and setting aside of the 
Board’s Order. 

This Court has jurisdiction of the subject matter of this 
proceeding by virtue of § 10 (f) of the Act. 

STATEMENT OF THE CASE 

Petitioner is a corporation organized and doing business 
under the laws of the State of Texas and is engaged in the 
production and distribution of electrical energy, water and 
ice service, and the purchase and sale of household electrical 
appliances in 166 cities and communities throughout an 
area of 45,000 sq. miles in the State of Texas. Its principal 
office is located in Abilene, Texas and for administrative 
and operational purposes it is divided into nine geograph¬ 
ical districts, as follows: 

A, B, with headquarters at Abilene, Texas; 

C with headquarters at Stanford, Texas; 

E with headquarters at Quanah, Texas; 

F with headquarters at Harfa, Texas; 

G with headquarters at Ballinger, Texas; 

H with headquarters at McCamev, Texas; 

J with headquarters at Childress, Texas; and 

K with headquarters at San Angelo, Texas. 
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The Union consists of three locals of the International 
Brotherhood of Electrical Workers, herein called “the 
IBEW”, which is a constituent unit of the American Fed¬ 
eration of Labor, herein called “the AFL”. 

Following a consent election agreement dated July 15, 
1946, the Union was, on August 12, 1946, certified by the 
Regional Director of the Board as the representative of a 
majority of petitioner’s employees in an appropriate bar¬ 
gaining unit composed of all employees of petitioner’s 
“transmission, distribution and service departments in Dis¬ 
tricts A, B, C, E, G, H, J, and K, including linemen, sub¬ 
station maintenance men, servicemen, and laborers attached 
permanently to the crews in the above departments, and 
including truck drivers” but excluding certain other types 
of employees (J. A. 57, 58). 

It is stipulated between the Board and petitioner that at 
all times material to this proceeding, the total number of 
petitioner’s employees within the appropriate bargaining 
unit was not in excess of 210 (J. A. 121). 

Although the complaint issued by the General Counsel 
alleged that petitioner refused on August 12, 1946, and at 
all times thereafter, to bargain collectively with the Union, 
many of these allegations were abandoned at the hearing 
and both the trial examiner and the Board have found that 
petitioner did bargain collectively in good faith with the 
Union from August 12, 1946, until May 17, 1947, at which 
time the parties reached and put into effect an agreement 
on the issues which were the subject of negotiations 
(J. A. 37, 50, 60, 66-67, 69-70, 72-73). 

The issues in this case turn exclusively upon the effect 
of petitioner’s refusal to bargain with the Union from 
September 19,1947, to October 18,1947, and from November 
8,1947, and thereafter. The circumstances of these admitted 
refusals to bargain are relied upon by petitioner to show 
that they did not constitute unfair labor practices within 
the meaning of § 8 (a) (1) and (5) of the Act. 
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The refusal to bargain from September 19,1947 to Octo¬ 
ber 18,1947. Subsequent to the agreement of May 17, 1947, 
on contract terms, the Union became dissatisfied with pe¬ 
titioner’s method of effectuating the agreement reached, 
sought to meet with petitioner to discuss the subject and a 
meeting for this purpose was agreed upon for September 
30, 1947 (J. A. 37). 

On September 19, 1947, petitioner informed the Union 
that it would not meet with it on September 30 because pe¬ 
titioner was informed that the General Counsel of the 
Board had ruled that, because the officers of the AFL had 
not complied with the filing requirements, another local of 
IBEW could not utilize the facilities of the Board, even 
though its officers and those of the IBEW had filed the 
affidavits required by § 9 (h) of the Act. (J. A. 37, 38). 

At this time the officers of the Union and of the IBEW 
had executed and filed the affidavits required by § 9 (h) of 
the Act, but the officers of the AFL had not done so (J. A. 
38). 

The September 30 meeting was not held and nothing fur¬ 
ther occurred until October 18,1947, when the Union advised 
petitioner that the Board had held 2 that the filing require¬ 
ments of § 9 (h) did not extend to the officers of the AFL. 
Thereupon the Union requested that petitioner meet with 
it to discuss the questions originally proposed for discus¬ 
sion at the September 30 meeting, and petitioner agreed to 
meet with the Union on November 10, 1947 (J. A. 38). 

The refusal to bargain on November 8, 1947, and there¬ 
after. At various times during the spring and summer of 
1947, but principally during the month of August and in 
early September, 1947 3 , petitioner’s employees circulated 
certain petitions among the employees in the bargaining 
unit. In substance these petitions stated that the employees 

*Matter of Northern Virginia Broadcasters, Inc., Radio Station WARL, 
employer and Local Union No. 1215, International Brotherhood Electrical 
Workers (AFL), petitioner, 75 N.L.R.B. 11, decided October 7, 1947. 

‘Detailed reference to the evidence in the record relating to the exact 
dates is made in the Argument, pp. 44, 45. 
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who signed them did not wish to be represented for collec¬ 
tive bargaining purposes by the Union (J. A. 162-172). 
These petitions are referred to herein as the “First Peti¬ 
tions.’ * 

Separate petitions were circulated in each of eight of the 
nine districts comprising the bargaining unit and they were 
forwarded to petitioner in various ways and on various 
dates (J. A. 77). 

By November 8, 1947, a sufficient number of First Peti¬ 
tions had reached petitioner’s main office to disclose that a 
substantial majority of the employees in the bargaining 
unit had signified a desire not to be represented by the 
Union. 4 On this date, therefore, petitioner advised the 
Union that it would not meet further with the Union for 
purposes of collective bargaining until the Union’s status 
as the representative of a majority of the employees in the 
bargaining unit had been established. 

Deeming the First Petitions to constitute, in effect, pe¬ 
titions for decertification under § 9 (c) of the Act, petition¬ 
er’s counsel forwarded them to the Regional Director of 
the Board with the request that he investigate the question 
of representation raised by them. The Regional Director 
rejected the petitions as not being in proper form, sent 
several standard decertification petition forms to petitioner 
for the use of its employees and suggested that petitioner 
inform its employees as to the correct procedure to be fol¬ 
lowed. Petitioner protested against this suggestion urging 
that regardless of the deficiencies in the form of the pe¬ 
tition, the Regional Director and not petitioner should carry 
on any further dealings with employees. However, upon 
the assurance of the Regional Director that petitioner 
would run no risk of being held to have engaged in an unfair 

4 Not all of the First Petitions were introduced in evidence at the 
hearing. However, it appears from those that were made a part of the 
record in this case (J. A. 162-172) that at least 127 employees expressed a 
desire not to be represented by the Union. This is more than a majority 
of the 210 employees who, it is stipulated, constituted the maximum 
number of employees in the bargaining unit at all times material to 
this case. 
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labor practice, petitioner drafted a form of petition and, 
after receiving the approval of the regional law officer of 
the Board, these petitions, herein referred to as the “ Sec¬ 
ond Petitions”, were circulated among petitioner’s em¬ 
ployees during the months of November and December 
1947, and were eventually filed with the Regional Director 
in January, 1948. The Second Petitions, however, were 
dismissed by the Regional Director because of the pendancy 
of the charges of unfair labor practices in the present 
case which had been filed by the Union on November 12, 
1947. (J. A. 40, 131-134). 

-The Board found (J. A. 41) that petitioner in no way 
sponsored or circulated the First Petitions and that its 
circulation of the Second Petitions was due, in part, to 
compliance with specific instructions and advice directly 
given petitioner by the Regional Director. Accordingly, 
the Board held that “it would not be equitable to make 
findings of violation of the Act, or to issue an order against 
the [petitioner], based upon the circulation of these ‘sec¬ 
ond petitions’ ” (J. A. 40, 41). 5 

The Board found that “In view of the Regional Director’s 
certification of the Union in August 1946, we find that on 
September 19,1947, the Union was the statutory represent¬ 
ative of the employees in the appropriate unit” (J. A. 38). 

Relying upon its decision in the Northern Virginia Broad¬ 
casters case, the Board found that the Union was in com¬ 
pliance with § 9 (h) of the Act on September 19, 1947, and 
that petitioner’s reliance upon the construction placed on 

• In this respect the Board reversed the trial examiner who had found 
no evidence of petitioner’s sponsorship or circulation of the First Petitions 
but had recommended that petitioner's admitted circulation of the Second 
Petitions constituted a ratification of the action of its employees who 
circulated the First Petitions (J. A. 91, 92). The Board also rejected the 
trial examiner's proposal to find petitioner guilty of an unfair labor 
practice under § 8 (a) (1) of the Act arising out of conduct alleged to 
have occurred in June, 1946. With respect to this proposal the Board 
found that “this isolated interrogation was separated in point of time 
from, and was unrelated to, any other conduct considered in this proceed¬ 
ing” and that “we do not deem it necessary under all the circumstances to 
find that this [petitioner] thereby violated the Act” (J. A. 41). 
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that section by the General Counsel of the Board afforded 
no justification for its refusal to bargain with the Union. 

The Board also held that petitioner’s **‘further refusal 
to bargain on or after November 8, 1947, is not excused by 
the receipt of the ‘first petitions’, because those petitions 
were circulated in large part during the period following 
the September 19 unlawful refusal to bargain. Whatever 
loss of majority they showed, must be attributed to the 
[petitioner’s] unlawful refusal to bargain from September 
19 to October 18, 1947” (J. A. 39, 40). The Board made no 
reference to any evidence in the record to support this 
finding of fact but cited two prior decisions of the Board: 
“Matter of Karp Metal Products Co., Inc., 51 N. L. R. B. 
621, enf’d by supplemental decree dated October 23, 1943, 
cert, denied 322 U. S. 728; Matter of Lancaster Foundry 
Corporation, 82 N.L.R.B., No. 145, and cases cited therein.” 
(J. A. 40). 

STATEMENT OF POINTS 

1. The Board erred in its conclusion of law that § 9 (h) of 
the Act does not require the officers of the AFL to file the 
required affidavits as a condition precedent to any recourse 
by the Union to the facilities of the Board. Pet. ft 20, (J. A. 
115). 

2. The Board erred in failing to conclude that petitioner 
had no obligation to bargain with the Union on September 
19, 1947, because the officers of the AFL were not in com¬ 
pliance with the requirements of § 9 (h) of the Act. Pet. 
ft 24, (J. A. 115). 

3. The Board arbitrarily and unreasonably erred in fail¬ 
ing to find that petitioner’s refusal to bargain from Sep¬ 
tember 19 to October 18, 1947, was in good faith and justi¬ 
fied by its reliance on the ruling of the General Counsel of 
the Board that the officers of the AFL are required by 
§ 9 (h) of the Act to file the required affidavits as a condition 
precedent to recourse to the Board’s facilities. Pet. ft 21, 
(J. A. 115). 
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4. The Board’s finding of fact that on September 19,1947, 
the Union was the statutory representative of a majority of 
the employees in the appropriate bargaining unit is con¬ 
trary to the preponderance of the evidence and unsupported 
by any substantial evidence in the record. Pet. ff 22, (J. A. 
115). 

5. The Board erred in its conclusion of law that petitioner 
unlawfully refused to bargain with the Union on and after 
September 19, 1947. Pet. H 24, (J. A. 115). 

6. The Board’s finding of fact that the Union’s loss of its 
majority status is “attributable to [petitioner’s] antecedent 
unfair labor practices”, is contrary to the preponderance 
of the evidence and unsupported by any substantial evidence 
in the record. Pet. 23, (J. A. 115). 

7. The Board erred in failing to find that petitioner’s 
refusal to bargain on November 8,1947, and thereafter was 
justified by its well-founded doubt of the Union’s status as 
the representative of a majority of the employees in the 
appropriate bargaining unit. Pet. ff 24, (J. A. 115). 

SUMMARY OF ARGUMENT 

Petitioner will argue that it did not unlawfully refuse to 
bargain with the Union from September 19 to October 18, 
1947, because (1) since the officers of the AFL, with which 
the Union is affiliated, had not at that time complied with 
the non-Communist disclaimer requirements of § 9 (h) of 
the Act, petitioner had no obligation to bargain with the 
Union; (2) the Union was not at that time the represent¬ 
ative of a majority of petitioner’s employees in the appro¬ 
priate bargaining unit, and (3) in any case it is unreasonable 
to hold petitioner guilty of an unfair labor practice in the 
circumstances of this case. 

Petitioner will further argue that it did not unlawfully 
refuse to bargain with the Union on November 8,1947, and 
thereafter because (1) the Union did not represent a ma¬ 
jority of petitioner’s employees in the appropriate bargain- 
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ing unit, and (2) in any case, petitioner entertained and 
expressed to the Union good faith doubts of the Union’s 
majority status and the Union took no steps to establish 
its majority or cooperate in establishing the true facts. 

Petitioner will further argue that the Board’s finding of 
fact that the Union did represent a majority of the em¬ 
ployees in the bargaining unit on September 19, 1947, and 
its finding of fact that the Union’s loss of majority was 
attributable to petitioner’s prior unfair labor practice are 
contrary to the preponderance of the evidence and unsup¬ 
ported by any substantial evidence in the record. 

I 

The Board’s Order must be set aside because petitioner’s 
refusal to bargain with the Union from September 19,1947, 
to October 18, 1947, was not unlawful. This is the conse¬ 
quence of the failure of the officers of the AFL, of which the 
IBEW and the Union are affiliates or constituent units, to 
file the so-called non-Communist affidavits required by 
§ 9 (h) of the Act to be filed by the officers of a labor organi¬ 
zation filing a charge of unfair labor practices and by “the 
officers of any national or international labor organization 
of which it is an affiliate or constituent unit.” 

The AFL is a “national or international labor organiza¬ 
tion”. It is a “labor organization” within the defined 
meaning of that term specified in § 2 (5) of the Act and it is 
clearly a “national or international” organization. As the 
Union is an affiliate of the AFL, the officers of the AFL are 
required to file the non-Communist disclaimers as a condi¬ 
tion precedent to access by any of its affiliates to the 
remedial processes of the Board. 

The Board’s contrary interpretation of § 9 (h) of the Act 
does violence to the process of statutory construction, is 
productive of anamolous consequences and would frustrate 
the objectives which Congress sought to achieve by § 9 (h). 

Because the Union was not in compliance with the require- 
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ments of § 9 (h) of the Act during the period between Sep¬ 
tember 19, 1947, and October 18, 1947, petitioner had no 
obligation under the Act to bargain with the Union even 
if it were the representative of a majority of the employees 
in the appropriate bargaining unit. Matter of Isaac An¬ 
drews, et aL, and American Federation of Labor, 87 
NX.R.B. No. 62, 25 LRRM 1117, reprinted for convenience 
in the Appendix to this brief, hereafter referred to as 
“App.”, pp. 9 to 15. 


n 

Even if the Board’s interpretation of § 9 (h) of the Act 
were a permissible one, its finding that petitioner engaged 
in an unfair labor practice by refusing to bargain with the 
Union from September 19, 1947, to October 18, 1947, is 
arbitrary and unreasonable in the circumstances of this 
case. In so refusing, petitioner relied upon the prior ruling 
of the General Counsel of the Board, whose function it is 
to determine when and what complaints shall issue, that the 
Act prohibited the issuance of a complaint pursuant to 
charges filed by sister locals of the Union. Even if the 
General Counsel were wrong in his ruling, as the Board 
has held, petitioner’s reliance upon the legal interpretation 
of the principal statutory law officer of the Board was 
clearly a good faith reliance which should not in reason 
be visited with the consequence of holding it guilty of an 
unfair labor practice. In this case, petitioner also relied 
upon representations by the Regional Director, a subordi¬ 
nate of the General Counsel, on a question of legal inter¬ 
pretation of the Act and the Board in this case held that 
it would be inequitable to penalize petitioner for such re¬ 
liance. A fortiori, it would seem, petitioner should not be 
penalized for reliance on a legal interpretation of the Re¬ 
gional Director’s superior. 
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m 

Again, assuming the Board’s interpretation of § 9 (h) to 
be a permissible one, the Board erred in finding petitioner 
to have committed an unfair labor practice by refusing to 
bargain with the Union on and after September 19, 1947. 

The only evidence in this record indicates that on Sep¬ 
tember 19, 1947, and at all times thereafter, the Union no 
longer represented a majority of petitioner’s employees in 
the appropriate bargaining unit. On September 19, 1947, 
the Union’s certification as exclusive bargaining agent had 
been in effect for more than a reasonable period and pe¬ 
titioner was under no obligation to bargain further with 
the Union if, in fact, it no longer continued to represent a 
majority of the employees in the appropriate bargaining 
unit. The only evidence in the record shows that the Union 
had, in fact, lost its majority status prior to September 19, 
1947. The Board’s finding of fact that the Union was the 
statutory representative of the employees in the appropriate 
unit is contrary to the preponderance of the evidence and is 
supported by no substantial evidence in the record. Con¬ 
sequently, petitioner’s refusal to bargain on September 19, 
1947, cannot constitute an unfair labor practice. 

IV 

Petitioner’s refusal to bargain on November 8,1947, was 
further justified by its then well-founded doubt, expressed to 
the Union, that the Union no longer represented a majority 
of the employees in the bargaining unit. The Union made 
no effort to establish its majority but filed the charges upon 
which the complaint in this case were based. 

The Board’s finding that the Union’s loss of majority is 
attributable to petitioner’s antecedent unfair labor practices 
is contrary to all the evidence in this record and supported 
by no substantial evidence since such evidence as is in the 
record (1) shows that the First Petitions, evidencing the 
Union’s loss of majority, were signed before September 19, 
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1947, and (2) does not, in any case, show that the employees 
who signed the First Petitions had any knowledge of the 
September 19, 1947, refusal to bargain. 

Consequently, the Board’s finding that the loss of the 
Union’s majority status “must be attributed to [peti¬ 
tioner’s] unlawful refusal to bargain from September 19, 
1947, to October 18, 1947” is supported by no substantial 
evidence in the record considered as a whole and its Order 
based on this finding must be set aside. 

ARGUMENT 

L PETITIONER HAD NO OBLIGATION UNDER THE 
ACT TO BARGAIN WITH THE UNION BECAUSE 
THE OFFICERS OF THE AFL WERE NOT FROM 
SEPTEMBER 19, 1947, TO OCTOBER 18, 1947, IN 
COMPLIANCE WITH SECTION 9(h) OF THE ACT. 

In its Order the Board has held that Petitioner unlaw¬ 
fully refused to bargain with the Union during the period 
from September 19 to October 18,1947. During that period, 
the officers of the Union and of the IBEW had complied with 
the filing requirements of § 9 (h) but the officers of the AFL, 
of which the IBEW and its locals, including the Union, are 
affiliates, had not done so. Matter of Northern Virginia 
Broadcasters , Inc., etc. and Local Union No. 1215 , In¬ 
ternational Brotherhood of Electric Workers (AFL), 
Petitioner, supra. 

In its Order (J. A. 38) the Board reaffirmed and followed 
its decision in the Northern Virginia Broadcasters case, in 
which it held that § 9 (h) of the Act does not require the 
officers of the AFL to execute the required affidavits in 
order to qualify a constituent international union and its 
locals to utilize the facilities of the Board if the officers of 
the international union and of the local involved have filed 
the required affidavits. This holding was based upon the 
Board’s interpretation of the words “national or interna- 
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tional labor organization” to exclude parent federations 
such as the AFL and the Congress of Industrial Organiza¬ 
tions, herein called “CIO”. 

Petitioner will show that the Board’s interpretation of 
§ 9 (h) in Matter of Northern Virginia Broadcasters, 75 
N.L.R.B. 11, and in subsequent cases, including the case at 
bar, relying on the authority of that case is erroneous as a 
matter of law, and that, therefore, petitioner had no obli¬ 
gation to bargain with the Union during the period from 
September 19 to October 18, 1947. 

As the Board has recently held, Matter of Isaac Andrews, 
et al. y and American Federation of Labor, 87 N. L. R. B. No. 
62 (App.—) a refusal to bargain with a labor organization 
at a time when it is not entitled, under § 9 (h) of the Act, to 
have recourse to the Board constitutes no substantive viola¬ 
tion of § 8 (a) (5) of the Act. The issue, is, therefore, 
squarely presented in this court whether the Board erred 
as a matter of law in its interpretation of the meaning of 
§ 9 (h) of the Act. 

As the moving party petitioner does not have the oppor¬ 
tunity of meeting whatever contentions, in addition to those 
advanced in its opinions, the Board may make in this case 
in support of its interpretation of § 9 (h) of the Act. How¬ 
ever, as the Board has already had occasion to defend this 
interpretation before the United States Court of Appeals 
for the Fifth Circuit in N. L. R. B. v. Postex Cotton Mills, 
Inc., No. 12, 888 on that Court’s docket, we suppose that 
its position in the present case before this Court will not 
vary substantially from its position on the same question 
before the Fifth Circuit. We shall, therefore, in this brief 
refer to some of the arguments advanced by the Board in its 
brief in the Postex case, citing the Board’s brief as “Postex 
Br.„ followed by the page reference. 
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A. The AFL is a “National or International Labor Organi¬ 
zation”, of which the Union is an affiliate. 

1 . The AFL is a “labor organization” as defined in 
% 2 (5) of the Act. 

Section 9 (h) of the Act provides that— 

“no complaint shall be issued pursuant to a charge made 
by a labor organization # # *, unless there is on file 
with the Board an affidavit executed • # * by each 
officer of such labor organization and the officers of any 
national or international labor organization of which it 
is an affiliate or constituent unit that he is not a member 
of the Communist Party * * * ” 

Section 2 of the Act defines various terms used therein 
and subsection (5) thereof, which was carried forward into 
the Act, as amended in 1947, without change from the 
earlier act, provides— 

• 

“The term ‘labor organization’ means any organiza¬ 
tion of any kind, or any agency or employee represen¬ 
tation committee or plan, in which employees partici¬ 
pate and which exists for the purpose, in whole or in 
part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work.” 

Two aspects of this definition are of particular impor¬ 
tance for present purposes. In the first place, the definition 
of “labor organization” is not confined to “labor unions”. 
Nowhere does the Act refer to a “labor union”. The term 
“labor organization” obviously embraces a “labor union” 
as it is ordinarily understood but is broader and embraces, 
as well, “any organization of any kind, or any agency or 
employee representation committee or plan” existing for 
specified purposes. The term “labor organization” is thus 
a special term of art as used in this Act, not confined to 
labor unions as commonly understood, and where that term 
of art is used throughout the Act, reference must be had to 
§ 2(5) to ascertain its meaning. 


15 


The second important aspect of this definition is that 
“any organization of any kind” is a “labor organization” 
if - (1) employees participate in it and (2) it “exists for 
the purpose, in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work.” (Italics sup¬ 
plied). For the purposes of this Act, an organization is a 
“labor organization” if any part of its purpose is to deal 
with employers on these subjects, regardless of whether 
this is a major or minor purpose of its existence and re¬ 
gardless of whether it devotes a major or minor or indeed 
any portion of its activities to dealing with employers on 
these subjects. This proposition rests not only on the 
ordinary meaning of words but is settled as a matter of 
authority. N. L. R. B. v. Jas. H. Matthews & Co., 156 F(2d) 
706 (CA 3,1946); N. L. R. B. v. American Furnace Co., 158 
F(2d) 376 (CA 7, 1946). Matter of Wrought Iron Range 
Company, 77 N. L. R. B. 487®; Matter of Kelco Corporation, 
79 N.L.R.B. 759, and cases cited therein. 

Section 304 of the Act makes it unlawful for any “labor 
organization” to make contributions or expenditures in 
connection with elections at which Presidential and Vice 
Presidential electors or Senators or Representatives are 
to be voted for, or in connection 'with primary elections. 
Section 501 of the Act provides that the term “labor organi- 


•In this case the Board stated (at p. 489) : 

“Although the Advisory Committee has not formally bargained with 
the Employer, the Board has held in numerous instances that neither 
a collective bargaining agreement nor actual bargaining with an employer 
is necessary to a finding that an organization that has discussed labor 
relations problems with the employer is a labor organization within the 
meaning of the Act [citing cases] * * * 

“Section 2(5) of the Act, as amended, defines a labor organization as 
‘any organization of any kind, or any agency or employee representation 
committee or plan, in which employees participate and which exists for 
the purpose in whole or in part [emphasis supplied by the Board] of 
dealing with employers concerning grievances, labor disputes, rates of 
pay, hours of employment or conditions of work.’ We find that this 
Advisory Committee, although ostensibly organized to perform a function 
of management, has served, at least in part, the purposes of a labor 
organization and is, therefore, a labor organization within the meaning 
of the Act. [Citing Matter of Detroit Edison Company, 74 N.L.R.B. 267].” 
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zation” as used in § 304 “shall have the same meaning as 
when used in the National Labor Relations Act as amended 
by this Act,” i.e. the meaning prescribed by § 2(5). In 
United States v. Congress of Industrial Organizations, 335 
U. S. 106, the Supreme Court considered an indictment of 
the CIO under § 304 of the Act and recognized that the CIO 
is a “labor organization” within the meaning of its terms. 
See also CIO v. McAdory, 325 U.S. 472, 474; Alabama State 
Federation of Labor v. McAdory, 325 U.S. 450, 454; Ameri¬ 
can Federation of Labor v. Watson, 327 U.S. 582, 586; 
American Federation of Labor v. Reilly, 113 Colo. 90, 933, 
155 Pac. (2d) 145, 146 (Colo. Sup. Ct., 1944); American 
Federation of Labor v. Roane-Anderson Co., 185 Tenn., 363, 
364, 206 S. W. (2d) 386 (Tenn. Sup. Ct., 1947). 

The following colloquy between Senator Pepper, a mem¬ 
ber of the Senate Committee on Labor and Public Welfare, 
and Senator Taft, Chairman of the Committee and sponsor 
of the legislation on the floor of the Senate, seems disposi¬ 
tive as to the Congressional understanding that the term 
“labor organization” embraces the national federations 
such as the CIO and AFL: 

“Mr. Pepper: Suppose that in the 1948 campaign, 
Mr. William Green, as president of the American Fed¬ 
eration of Labor, should believe it to be in the interest 
of his membership to go on the radio and support one 
party or the other in the national election, and should 
use American Federation of Labor funds to pay for the 
radio time. Would that be an expenditure which is for¬ 
bidden to a labor organization under the statute? 

“Mr. Taft: “Yes.” (93 Daily Congressional Record, 
6596) 

And see Id. 6596 (Senator Barkley), 6597 (Senator Magnu- 
son), 6604 (Senator Taylor), and 6605 (Senator Taft). 

In the light of these considerations it is evident that the 
AFL is a “labor organization” -within the meaning of 
§ 2 (5) of the Act. 
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a. The AFL Constitution. 

Among the objects of the AFL, as set forth in its consti¬ 
tution, is “The establishment of National and International 
Trade Unions” (Article II, § 2), for the accomplishment of 
which the Executive Council of the AFL is directed to “use 
every possible means to organize new National or Interna¬ 
tional Trade or Labor Unions, and to organize Local Trade 
and Federal Labor Unions, and connect them with the Fed¬ 
eration until such time as there is a sufficient number to 
form a National or International Union, when it shall be 
the duty of the President of the Federation to see that such 
organization is formed.” (Article IX, § 2). 

In this connection it is noteworthy that the AFL consti¬ 
tution uses the term “National and International Trade 
Unions” to describe constituent units like the IBEW. It 
also contemplates other types of constituent units and affili¬ 
ates—“Local Trade and Federal Labor Unions”. The term 
used in § 9 (h), however, is none of these, but “labor organ¬ 
ization”, embracing all of these types of affiliates and con¬ 
stituent units as well as other types of organizations, in¬ 
cluding organizations such as the AFL itself. 

The relationship of the AFL to its Federal Unions is, 
without more, dispositive of its status as a labor organiza¬ 
tion. With respect to such Federal Unions the AFL, 
through its officers and employees, directly represent the 
employee members of such unions in dealings with employ¬ 
ers on the types of matters specified in § 2 (5). The nature 
of the functions performed by the AFL on behalf of em¬ 
ployees in dealings with employers is shown in Matter of 
Rub-R-Engraving Co., 79 N. L. R. B. 332. According to 
Millis & Montgomery, The Economics of Labor, Vol. 3, 
p. 307, in 1943 there were some 1,441 such Federal Labor 
Unions chartered by the AFL, embracing a membership of 
261,111 employees. 

Moreover, according to the findings of the trial examiner, 
approved by the Board in Matter of Isaac Andrews et al., 
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and American Federation of Labor, 87 N. L. R. B. No- 62, the 
AFL directly admits employees to membership in the AFL 
without the intervention of any union, federal or national 
or international. 

Of special significance is Article IX, § 4 of the AFL con¬ 
stitution which provides that the AFL and its Executive 
Council shall have power to approve and endorse a boycott 
of the goods of an employer involved in a dispute with one 
or more of the affiliates of the AFL. This provision clearly 
contemplates direct AFL dealings with employers on mat¬ 
ters within the scope of § 2 (5) not only in relation to its 
constituent Federal Unions but to National or International 
Trade Unions, such as the IBEW, as well. 

It is thus evident that the AFL exists for the purpose, in 
part at least, of organizing employees for collective bar¬ 
gaining and, on their behalf, dealing with employers con¬ 
cerning “grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of employment.” 

b. The Board’s decisions recognizing the AFL as a 
“labor organization”. 

In many of its own decided cases, the Board itself has 
recognized that the AFL and the CIO are “labor organiza¬ 
tions” within the meaning of § 2 (5) of the Act. E.g., 
Cases decided shortly prior to the decision in the Northern 
Virginia Broadcasters case: Matter of Houston Press Com¬ 
pany, 70 N. L. R. B. 660 (CIO); Matter of Albemarle Paper 
Mfg. Co., 70 N. L. R. B. 153 (CIO); Matter of Volney Felt 
Mills Inc., 70 N. L. R. B. 908 (CIO organizing committee 
which was succeeded during the proceedings by a CIO inter¬ 
national union); Matter of Hanson Clutch & Machinery 
Company, 70 N. L. R. B. 1021 (AFL). Cases decided sub¬ 
sequent to the decision in the Northern Virginia Broadcast¬ 
ers case: Matter of S. W. Evans & Son, 75 N. L. R. B. 811 
(AFL); Matter of American Fruit Growers Incorporated, 
75 N. L. R. B. 1157 (AFL); Matter of Rub-R-Engraving 
Company, supra (AFL); Matter of Bewley Mills, 77 
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N. L. R. B. 774, footnote 11 (CIO); Matter of Dun & Brad- 
street, 80 N. L. R. B. No. 15, 23 LRRM 1038 (AFL); 
Matter of Isaac Andrews et al., 87 N. L. R. B. No. 62 (AFL). 

Indeed, the fact that the AFL exists in part for the pur¬ 
pose of dealing with employers on wages, hours, working 
conditions and the like, and hence is a “labor organization’’ 
as defined in § 2 (5) of the Act, was recognized by the ma¬ 
jority of the Board in the Northern Virginia Broadcasters 
case itself, 75 N. L. R. B. at p. 17 and footnote 1. But, as we 
will show below, it failed to perceive the fatal effect of this 
upon its construction of § 9 (h). 

In its decision in Matter of American Optical Company, 81 
N. L. R. B. 453, footnote 13, 23 LRM 1351 (Majority opin¬ 
ion printed in Postex Br., p. 66), the Board expressly holds 
the CIO to be a “national or international labor organiza¬ 
tion”, a holding foreshadowed by the decision of the ma¬ 
jority of the Board in the Northern Virginia Broadcasters 
case (75 N. L. R.. at p. 17 and footnote 1). See also Matter 
of Schenley Distilleries, Inc., 77 N. L. R. B. 468, 469. Evi¬ 
dently the Board realized the absurd consequences which 
would follow from a holding that the AFL or CIO 
is not a “labor organization”, thus precluding any obliga¬ 
tion to file affidavits even in situations where the CIO or 
AFL directly invoked the Board’s assistance. The holding 
in these cases was apparently thought to avoid this absurd¬ 
ity. But, as we shall show below, this approach will not 
bear critical analysis. 

2. The AFL is a “national or international ” labor organ¬ 
ization. 

Being a “labor organization” within the meaning of 
§ 2 (5) of the Act, the next question is whether the AFL is 
a “national or international” labor organization as those 
words are used in § 9 (h) of the Act. Unlike the term “labor 
organization” the term “national or international” is not 
defined in the Act, and the meaning of these words as used 
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in § 9 (h) must, therefore, be determined by reference to 
the usual standard of the common meaning of words. 
Old Colony R. Co. v. Commissioner, 284 U. S. 552, 560. 
Judged by this standard, it is evident that the AFL is such 
a “national or international” organization. Matter of 
American Optical Co., supra; see Matter of Northern Vir¬ 
ginia Broadcasters, supra; Matter of Schenley Distilleries, 
Inc., supra. The references supra to the AFL constitution 
plainly evidence an organization whose objectives are na¬ 
tional and international in scope as distinguished from the 
more limited objectives of a local labor organization which 
ordinarily seeks to organize workers in a limited geographic 
locality. 

3. The Union is an affiliate or constituent unit of the AFL . 

The final inquiry to be made in ascertaining the applica¬ 
tion of § 9 (h) of the Act to the present case is whether the 
Union is a labor organization which is “an affiliate or con¬ 
stituent unit” of the AFL. 

Plainly, the IBEW is one of the “International Trade 
Unions”, referred to in Article II, § 2 of the AFL constitu¬ 
tion and is a member or constituent unit of the Federation. 

That the local unions composing the IBEW are affiliated 
with the AFL seems equally plain as a matter of ordinary 
understanding of the meaning of that term. We do not 
understand this to be contested by the Board, inasmuch as 
the majority of the Board in the Northern Virginia Broad¬ 
casters case refers to the question here involved as being 
“whether the great parent federations (AFL and CIO) 
would have to satisfy these requirements before any of their 
complying affiliated locals or internationals could invoke the 
jurisdiction of the Board”. (Italics supplied) 75 N. L. R. B. 
at p. 12. As Member Gray points out in his dissent in that 
case, “A local union is commonly referred to as an affiliate 
of the A. F. L. and not of the organization which charters it, 
such as the I. B. E. W. in this case”, 75 N. L. R. B. at p. 22. 
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As a matter of ordinary interpretation of the unambig¬ 
uous language of the statute, therefore, § 9 (h) prohibits 
the Board from issuing a complaint based upon charges 
filed by the Union unless the required affidavits have been 
filed not only by the officers of the Union and the IBEW but 
by the officers of the AFL, a national or international labor 
organization of which the Union is an affiliate. 

Such is the holding of the only court which has dealt with 
this question. Oil Workers International Union v. Elliott, 
73 Fed. Supp. 942 (D.C. N.D. Tex. 1947). 

We turn now to consider the respects in which we believe 
the Board’s contrary interpretation of § 9 (h) to be 
erroneous. 

B. The Board’s interpretation of § 9 (h) is erroneous. 

1. The Boards erroneous view that the term 11 lab or or¬ 
ganization” as used in § 9 (h) does not have the mean¬ 
ing defined in § 2 (5). 

In its opinion in the Northern Virginia Broadcasters case 
(75 N. L. R. B. at p. 13, 14) and in its brief in the Post ex 
case the Board quotes extensively from the descriptions by 
“labor economists” of the composition and structure of the 
AFL and the CIO in an effort to demonstrate that “in the 
absence of a clear legislative intent to the contrary ‘Con¬ 
gress will be presumed to use a word in its usual and well 
settled sense’ ” (Postex Br., p. 30), that the term “national 
or international labor organization has a definite and well- 
settled meaning and that the parent federations are not 
within its scope” (Postex Br., p. 30). 

Examination of the quotations upon which Board relies, 
however, discloses that these writers are not discussing 
“national or international labor organizations,” but “na¬ 
tional or international unions.” We have no quarrel with 
these economists when they tell us that “the most impor¬ 
tant unit in the American Labor movement—both AFL and 
CIO—is the national or international union (Postex Br., 
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p. 31) or that “international unions’ ’ possess a large meas¬ 
ure of autonomy within the AFL or the CIO (Postex Br., 
p. 32). But these views are wholly irrelevant to the question 
here involved. What we seek to find the meaning of is not 
“national or international union ” but the term “national 
or international labor organization/’ On this question, the 
views of the labor economists as to the nature and position 
of “international unions” shed no light. 

The fact is that while the term “national or interna¬ 
tional unions” does have a well accepted meaning, the term 
“labor organization” as we have shown above, is a special 
term of art in this statute w’hich is given a precise meaning 
by the definition in <§ 2(5). 

It is precisely here that the Board has, in our view, made 
the fatal error in its interpretation of § 9(h), because its 
decision in the Northern Virginia Broadcasters case and in 
subsequent cases make it clear that the Board does not 
believe it necessary to accord to the wrords “labor organi¬ 
zation” as used in § 9 (h), the defined meaning of these 
words which is prescribed by § 2(5). See e.g., Matter of 
American Optical Company, 81 N. L. R. B. 453; Matter of 
S. W. Evans & Son, 75 N. L. R. B. 811; Matter of American 
Fruit Growers, Inc., 75 N. L. R. B. 1157. In none of its 
decisions, commencing with the Northern Virginia Broad¬ 
casters case, does the Board give any convincing explana¬ 
tion, or indeed any explanation at all, for its view that it 
may disregard the defined term as used in this one sub-sec¬ 
tion of the Act. We know of no principle of statutory con¬ 
struction which would authorize it to disregard the defined 
meaning of a term because accompanied by descriptive ad¬ 
jectives such as “national or international”. 

As we have show r n above, the AFL is a “labor organiza¬ 
tion” since it exists for the purpose, in whole or in part, 
of dealing with employers” on certain subjects and the 
Board has recognized that the AFL does exist, in part 
at least, for the purpose of, and that its activities are in 
part devoted to, dealings with employers on the matters 
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specified in § 2(5), Matter of Isaac Andrews et al., supra; 
Matter of Dun & Bradstreet, supra; Matter of American 
Fruit Growers, supra, and other cases cited supra p. 18-19. 
Only if it views § 2(5) as inapplicable to § 9(h) could the 
Board, as it did in the Andrews, American Optical and 
Schenley cases, treat the CIO or the AFL under some cir¬ 
cumstances as a “national or international labor organiza¬ 
tion” and hence required to file the § 9(h) affidavits, while, 
under other circumstances, treating it as a “parent federa¬ 
tion,” not a “national or international labor organization.” 

We have shown that if the AFL is a “labor organization” 
at all, it is one at all times and for all purposes. We can 
perceive no rational basis for the view held by the Board 
that at the same instant in time the AFL is a “national or 
international labor organization” when viewed in relation 
to a federal labor union but not a “national or international 
labor organization” when viewed in relation to an inter¬ 
national union. 

If, as we believe, the term “labor organization” as used 
in § 9(h) must have the meaning defined by § 2(5), the 
Board’s interpretation results in a kind of legal shell game 
in which the AFL can be seen as a “labor organization” 
at one moment, Matter of Isaac Andrews et al., supra; Mat¬ 
ter of Schenley Distilleries, Inc., supra, Matter of American 
Optical Company, supra, but disappears as such at another, 
Matter of Northern Virginia Broadcasters, supra, and, in¬ 
deed, at the same moment, Matter of American Fruit Grow¬ 
ers, supra, 75 N. L. R. B. at 1158, footnote 1. We do not 
believe such legal legerdemain to be a premissible technique 
of statutory construction. 

2. The anomalous consequences of the Board’s interpre¬ 
tation of § 9(h). 

Our view in this respect is further fortified by reference 
to the anomalous consequences of disregarding the defined 
meaning of “labor organization” in this sub-section of § 9. 
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The term “labor organization” is used throughout the 
Act. Sometimes it is modified by descriptive adjectives, 
sometimes not. Yet we cannot believe that the Board is 
free to disregard the definition of § 2(5) merely because 
modifying adjectives are used in conjunction with the term 
“labor organization.” 

Thus, § 10(c) of the Act provides in part: 

“. . . And provided further, That in determining 
whether a complaint shall issue alleging a violation 
of section 8(a)(1) or section 8(a)(2), and in deciding 
such cases, the same regulations and rules of decision 
shall apply irrespective of whether or not the labor 
organization affected is affiliated with a labor organi¬ 
zation national or international in scope.” 

In introducing this amendment to the prior statute, Con¬ 
gress had in mind particularly the AFL and the CIO when 
it referred to “a labor organization national or interna¬ 
tional in scope,” 7 a fact which Petitioner recognized in its 
decision in Matter of the Carpenter Steel Company, 76 
N. L. R. B. 670. 8 


T “Another problem to which the committee gave considerable thought 
was the extent to which independent unions have a real grievance under 
current policies and practices of the Board. It has been the contention 
of leaders of the independents for many years that the Board had one 
rule for independent unions and another for organizations affiliated with 
the A. F. of L. or the C. I. 0. * * * 

“ * * * the committee has, therefore, proposed an amendment to sec¬ 
tion 10 of the Act which will assure the application of a fair and uniform 
rule of decision to both independent and affiliated unions in complaint and 
representation proceedings.” Report of the Senate Committee on Labor 
and Public Welfare, Senate Report No. 105, 80 Congress, 1st Session, 
pp. 12-13. See also Report of the House Conference Managers, House 
Report No. 510, 80th Congress, 1st Session, pp. 40, 48, 54. 

' In this case, the Board, after referring to its prior practice of provid¬ 
ing different remedies in the case of affiliated and unaffiliated unions, 
stated (at pp. 671-672) : 

“This difference in treatment, as between affiliated and non-affiliated 
organizations, was based upon the Board’s belief that a iabor organization 
affiliated with a national or international, federation that was outside 
the orbit of the employer’s control could not be permanently and completely 
subjugated to the will of the employee.” [Italics supplied.] 

Although the Board thus recognized that the AFL constitutes a labor 
organization national or international in scope for the purposes of this 
sub-section, it seems to have forgotten it at the present time. In its Postex 
Brief, pp. 38-39, it refers to a portion of the House Committee Report 
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We do not suppose it will be contended that the words 
“labor organization national or international in scope”, as 
used by Congress in <§> 10(c) of the Act, have a different 
meaning than the words “national or international labor 
organization”, employed in § 9(h) of the Act. Yet if the 
Board may read the defined meaning of “labor organiza¬ 
tion” out of § 9(h), we see no reason why it might not, with 
equal propriety, do so in the case of § (10(c). 

3. The control exercised by the AFL over its affiliates is 
without significance . 

In the Northern Virginia Broadcasters case, the Board 
relied heavily upon the presence or absence of power in the 
AFL to control the activities of the unions affiliated with it. 
In that case, it concluded that in respect of the AFL re¬ 
lationship to its international unions, “Control is too slight; 
the relationship is too remote,” 75 N. L. R. B. 15. In the 
American Optical Company case, the Board considered the 
relationship of the CIO to an organizing committee and ob¬ 
served : 

“That the Petitioner [an organizing committee of the 
CIO] performed certain functions also performed by 
self-governing labor organizations is not of controlling 
importance on the issue before us. What is decisive 
is the fact that another organization has the power to 
control the performance of those functions because it 
has the power to appoint and remove the responsible 
officers of the Petitioner.” 

In our view, the presence or absence of an element of 
control in the relationship between a labor organization 
and any national or international labor organization of 
which it is an affiliate or constituent unit is immaterial so 
far as § 9(h) is concerned and affords no support for the 
Board’s interpretation of the provision. 

which dealt with this new proviso to § 10 (c) but asserts that the impli¬ 
cation is that the House understood the term “labor organization” as 
used in the proviso to § 10 (c) “not to include the national federations.” 
Obviously nothing could be further from fact. 
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It seems fair to assume that had Congress wished to limit 
the sweep of this provision, as the Board asserts it has done, 
it would have required affidavits “ . . . from each officer of 
such labor organization and the officers of any national or 
international labor organization directly or indirectly con¬ 
trolling such organization/’ or some such readily available 
language. Having no such restricted intention. Congress 
extended the affidavit requirement broadly to the officers of 
any national or international labor organization of which 
another labor organization is “an affiliate or constituent 
unit..’ Whatever degree of control may be implied in the 
concept of “affiliation 9 was evidently sufficient as Congress 
viewed the matter. 

Although the Board would rest its interpretation of 
§ 9(h) upon the extent to which parent federations exercise 
control over their constituent or affiliated units, we think 
the statutory language adopted by Congress equally evi¬ 
dences an intention to recognize the existence of the 
reciprocal controls exercised by affiliated and consistuent 
units on parent federations and vice versa, and that it 
sought to encourage constituent and affiliated units of 
parent federations to act concertedly to control the of¬ 
ficers of their parent federations and through that control, 
to eliminate from positions of power and influence in such 
federations, Communists and others referred to in § 9(h). 

Moreover, though we think it without significance, the 
Board is patently incorrect in its evaluation of the control 
exercised by the great parent federations—AFL and CIO— 
over their affiliated and constituent units. 

The power of the AFL to make awards on the vital matter 
of “jurisdiction” of its constituent national and interna¬ 
tional trade unions and to enforce those awards through 
expulsion from the federation if necessary (AFL const., 
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Article IX, § 11) hardly evidences a control too remote, a 
relationship too slight.® 

The AFL collects per capita dues from all members of its 
affiliated unions, and has the power to require special as¬ 
sessments (AFL Const. Art. X). Its constitution speci¬ 
fically provides a special levy for its affiliated unions for a 
Defense Fund to aid a member union engaged in a pro¬ 
tracted strike (AFL Const. Art. XII). But a striking union 
may draw upon these funds only if its strike has been ap¬ 
proved by the AFL (AFL Const. Art. XIII, § 7). 

Moreover, the control exercised by the AFL in its posi¬ 
tion as spokesman for its affiliated and constituent units 
and their members in the field of legislative policy affecting 
employment conditions is obvious. 

If it had any significance, therefore, we believe that the 
control exercised by the AFL over its national and inter¬ 
national unions and their locals is certainly such as to 
bring it within the reach of the language of § 9(h). As 
Member Gray said in his dissent in the Northern Virginia 
Broadcasters case, “Under these circumstances, it is in¬ 
conceivable that Congress was not concerned with the Com¬ 
munist affiliation of the officers of the AFL and CIO in 
accomplishing its intended purpose of purging labor of 
Communist influence”, 75 N. L. R. B. 23, 24. 

4. The Board’s erroneous view that its interpretation of 
§ 9(h) accomplishes the purposes of Congress. 

In its decision in the Northern Virginia Broadcasters 
case the Board also relies heavily for support of its inter¬ 
pretation of § 9(h) on the asserted consideration that this 
interpretation will most effectively accomplish the Congres¬ 
sional purpose evidenced by § 9(h). In the Northern Vir- 

• In 1941 the AFL suspended the brewery workers from membership 
in the AFL, 3 Millis & Montgomery, Organized Labor, p. 309, footnote 1 
(1945). The recent exercise of a comparable power of exclusion by the 
CIO over the International Union of Electrical, Radio and Machine 
Workers, one of its major affiliated international unions, and the conse¬ 
quences to that international union of its expulsion have been recently 
and strikingly brought to public attention. 
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ginia Broadcasters case, the majority of the Board said: 

“Are Communists likely to be eliminated from posi¬ 
tions of influence in the labor movement by our barring 
those local and international unions that are in full 
compliance with Section 9(h) from using the facilities 
of the Board, merely because certain officers of a parent 
organization over whose status they have only the most 
remote control may choose not to sign the required 
affidavits? We think not. . . . 

. We must assume that Congress intended to effec¬ 
tuate the policies of the Act by the most practical means 
available. Under the Regional Director’s ruling, if one 
officer of the AFL or CIO fails to comply, not a single 
complying local or international union within that 
federation can derive any benefit from its own clean 
hands. In consequence, there being no conceivable ad¬ 
vantage to such unions in bothering to comply with 
Section 9(h), they would be no better off than labor 
organizations that might be unable to comply because 
of the actual presence of Communist officers. The latter 
would be under no pressure to stand up in the spot¬ 
light and be counted; the individual members of these 
unions, in turn, would lose an incentive to eliminate 
such officers in order to enjoy the fruit of compliance. 
. . . Nothing it seems to us, could play more readily 
into the hands of dissension-seeking Communist leader¬ 
ship. We cannot believe that Congress intended any 
such paradoxical result.” 75 N. L. R. B. 15,16. 

The short and complete answer to this contention is, we 
think, the one given by Member Gray in his dissenting 
opinion: 

“The argument of the majority that such a construc¬ 
tion would enable one officer to determine the fate of 
all members of a union, all of whose local and inter¬ 
national officers have complied, is in essence an attack 
upon the method adopted by Congress to rid the labor 
movement of Communist leadership. Non-compliance 
by a single officer of a union local or international, 
whose other officers have complied, would lead to the 
same result and similarly deprive the entire local or 
international union of the privilege of using Board 
facilities. This is probably part of the ‘bad medicine’ 
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necessary to gain the desired objective.” 75 N. L. R. B. 
24. 

The very argument advanced by the majority of the 
Board in the Northern Virginia Broadcasters case was ad¬ 
vanced by opponents of this provision during the debate 
on the legislation in the Congress and by the President as 
a ground for vetoing the legislation. See, e.g., the statement 
of Represenative Madden in the House (93 Daily Congres¬ 
sional Record, 6542), the statements of Senators Morse 
(Id., 5290, 6612) and Murray (Id., 6656), and the statement 
of the President in his veto message (Id., 7503). 10 

Despite these protestations, Congress adopted the legis¬ 
lation and reenacted it over the President’s veto, evidently 
holding to the view that it should adopt a statutory scheme 
which would provide an incentive to eliminate Communists 
at all levels of the labor movement. Clearly, Congress 
was unimpressed with the argument of the opponents of the 
measure that a single officer of an international union could 
deprive all the locals of that union of the services of the 
Board even though all local officers were in compliance with 
the Act. There is no reason to believe that Congress was 
any more impressed with the suggestion that a single offi¬ 
cer of the AFL could equally deprive all the locals of all the 

10 In its Postex Brief, pp. 41, 42, the Board relies on certain statements 
made by Senator Taft in a radio address following the Presidential veto 
of the Taft-Hartley Bill and on certain statements attributed to Senator 
Taft by the New York Times at the time of the Board’s decision in the 
Northern Virginia Broadcasters case as indicating his understanding that 
the provisions of § 9 (h) do not extend to the AFL. While we readily 
recognize Senator Taft’s authoritative status as an expositor of the legis¬ 
lation in the legislative forum, it is evident that statements in radio 
speeches and in press conferences long after the enactment of the legis¬ 
lation constitute no part of the legislative history of the Act and can 
throw no light on the Congressional intention which Congress sought to 
express. 

In any case, the comments made by Senator Taft before the Senate in 
his capacity as the sponsor of the legislation tends to support our position 
rather than the Board’s. See statement of Senator Taft concerning the 
principal differences between the conference agreement and the bill which 
the Senate passed, 93 Daily Congressional Record, 6602. 

Similarly, the failure of the Joint Committee on Labor Management 
Relations to criticize the Board for its decision in the Northern Virginia 
Broadcasters case constitutes no part of the legislative history of this 
section of the Act. (Postex Br., p. 42). 
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international unions affiliated with it of recourse to the 
Board. 

Moreover, it appears to us that a contrary Congressional 
intention w^ould be most conformable to its general legisla¬ 
tive objective. Thus, if a single officer of the AFL is unable 
or unwilling to execute the required affidavits, we should 
suppose that Congress wished to encourage affiliated inter¬ 
national unions to exert against such AFL officers the 
threat of disaffiliation from the AFL, if necessary to pre¬ 
serve to themselves the right of recourse to the Board’s 
facilities. Such a threat of disaffiliation would be a power¬ 
ful incentive to recalcitrant AFL officers to execute the 
required affidavit or withdraw from office. The inter¬ 
pretation which we urge will provide just such an incentive. 

In the preceding sections w’e have shown that as a matter 
of application of ordinary principles of statutory construc¬ 
tion, on principle and on authority, the Board’s construc¬ 
tion of § 9(h) of the Act is erroneous as a matter of law. 
Moreover, we have shown that it is in such collision with 
the proper interpretation of other related portions of the 
Act and wdth the evident Congressional purpose as to be 
arbitrary and unreasonable. 

In its Postex Brief the Board asserts, in effect, that even 
if it is incorrect in its interpretation, this interpretation 
must be sustained “if it has ‘warrant in the record’ and a 
reasonable basis in law. ’ ’ For this it relies on N. L. R. B. v. 
Hearst Publications, 322 U. S. Ill, 131 (Postex Br., p. 49). 

Aside from the fact that its interpretation in fact has no 
warrant in the record or reasonable basis in law, we should 
not have supposed the Board would rest its position in any 
measure on the Hearst Publications case after the 1947 
amendments to the Act. This case, together with others 
reflecting the same approach, was specifically singled out by 
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the Congress for disapproval and correction. 11 We believe 
that the Congress has, as the House Managers stated, ef¬ 
fectively deprived this and like cases of their vitality. That 
the Board is now foreclosed from relying upon its adminis¬ 
trative expertise to sustain interpretations not otherwise 
supportable is in accord with the view heretofore expressed 
by the Court of Appeals for the Fifth Circuit. N. L. R. B. v. 
Caroline Mills, Inc., 167 F(2d) 212, 213. 


C. Petitioner had no obligation to bargain with the Union 
while the Union was not in compliance with § 9 (h) of 
the Act. 

If, as we have shown, the Union was not, under a proper 
interpretation of § 9 (h), in compliance with the require- 


u« * * * j n many instances deference on the part of the courts to spe¬ 
cialized knowledge that is supposed to inhere in administrative agencies 
has led the courts to acquiesce in decisions of the Board, even when the 
findings concerned mixed issues of law and of fact (N. L. R. B. v. Hea/rst 
Publications, Inc., 322 U. S. Ill; N. L. R. B. v. Packard Motor Car Co., 
decided March 10,1947), or when they rested only on inferences that were 
not, in turn, supported by facts in the record ( Republic Aviation v. 
N. L. R. B., 324 U. S. 793; Le Toumeau Company v. N. L. R. B., 324 


U. S. 793). _ 

“As previously stated in the discussion of amendments to section 10(b) 
and section 10 (c), by reason of the new language concerning the rules of 
evidence and the preponderance of the evidence, presumed expertness on 
the part of the Board in its field can no longer be a factor in the Board’s 


decision . . . 

******** 


“The Senate amendment provided that the Board’s findings with respect 
to questions of fact should be conclusive if supported by substantial evi¬ 
dence on the record considered as a whole. The provisions of section 10 (b) 
of the conference agreement insure the Board’s receiving only legal 
evidence, and section 10(c) insures its deciding in accordance with the 
preponderance of the evidence. These two statutory requirements in and 
of themselves give rise to questions of law which the courts will hereafter 
be called upon to determine—whether the requirements have been met. 
This, in conjunction with the language of the Senate amendment with 
respect to the Board’s findings of fact—language which the conference 
agreement adopts—will very materially broaden the scope of the courts’ 
reviewing power. * * * The language also precludes the substitution of 
expertness for evidence in making decisions. It is believed that the 
provisions of the conference agreement relating to the courts’ reviewing 
power will be adequate to preclude such decisions as those in N. L. R. B. v. 
Nevada Consol. Copper Corp. (316 U. S. 105) and in the Wilson, Columbia 
Products, Union Pacific Stages, Hearst, Republic Aviation, and Le Tour- 
neau, etc., cases, supra without unduly burdening the courts. * * * ” 
Report of the House Conference Managers, House Report No. 510, 80th 
Congress, 1st Session, pp. 55-56. 
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ments of that section during the period from September 19 
to October 18, 1947, and hence was not entitled to have re¬ 
course to the remedial assistance of the Board, we do not 
understand the Board to disagree with our further propo¬ 
sition that petitioner was under no obligation to bargain 
with the Union during that period. 

As the Board has recently held in Matter of Isaac An¬ 
drews et al., and American Federation of Labor, supra, 12 
this result is dictated by the particular policy which Con¬ 
gress expressed in § 9 (h) as well as by the special nature 
of the statutory right of exclusive representation which the 
Act confers upon labor organizations under certain circum¬ 
stances. Section 9(h) evidences a clear Congressional inten¬ 
tion to withhold the statutory right of exclusive representa¬ 
tion from labor organizations not complying with that sec¬ 
tion’s requirements and employers, therefore, have no duty 
to deal with any labor organization which is not the statu¬ 
tory representative of the employees in the appropriate 
bargaining unit. 

Since we believe no question to be raised as to the correct¬ 
ness of this position, and that the Board will agree with us 
on it, we shall not argue it further and will refer the Court 
to the majority and minority opinions of the Board in the 
Andrews case which set forth the considerations upon which 
the proposition rests. 

It may not be noted that even the dissenting members in 
this case would hold that petitioner had no duty to bargain 
with the Union because in the case at bar petitioner did 
refuse “on the contemporaneously stated ground” (App. 
14) that the Union was not in compliance at the time 
(J.A. 37, 38). 

Since it had no obligation to bargain with the Union from 
September 19 to October 18, 1947, petitioner may not be 
held guilty of an unlawful refusal to bargain during this 

“This case was decided December 6, 1949, and is not yet printed in any 
official report. For the convenience of the Court the opinion of the Board 
and the dissenting opinion of two members on this question is reprinted 
in the Appendix to this brief at pp. 9 to 15. 
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period. Accordingly the Board’s Order in this respect 
(J.A. 37) must be set aside. 

n. THE BOARD’S FINDING THAT PETITIONER UN¬ 
LAWFULLY REFUSED TO BARGAIN WITH THE 
UNION FROM SEPTEMBER 19 TO OCTOBER 18, 
1947, IS, UNDER THE CIRCUMSTANCES OF THIS 
CASE, ARBITRARY AND UNREASONABLE. 

Wholly apart from its erroneous construction of § 9 (h) 
of the Act, we think the Board acted arbitrarily and un¬ 
reasonably in concluding that petitioner violated § 8 (a) (5) 
of the Act by its avowed refusal to bargain with the Union 
from September 19 to October 18, 1947. In this part of our 
argument we will assume, contrary to our contention, that 
the Board’s interpretation of § 9 (h) was a permissible one. 
Nonetheless, we maintain that in the circumstances of this 
case, it was arbitrary and unreasonable to conclude that 
petitioner’s refusal to bargain was unlawful. 

The circumstances of this case are these: As indicated 
supra, Statement of the Case, p. 3, 6, petitioner had bar¬ 
gained in good faith with the Union from August 12, 1946, 
when the Union was certified as the exclusive bargaining 
agent, until May 17,1947, when agreement was reached upon 
wages and working conditions. Both the intermediate report 
and the Board’s decision and Order repel any suggestion 
that petitioner was in any manner seeking to avoid or evade 
its obligation to bargain in good faith with the Union or 
that it was seeking pretexts 13 to break off dealings with the 
Union. Agreement had already been reached with the Union 
and put into effect. The only occasion for further negotia¬ 
tion at the time of the September 19,1947, refusal to bargain 
was the Union’s dissatisfaction with the manner in which 
petitioner had put the agreement into effect. 

On that date petitioner’s counsel called the representa¬ 
tive of the Union and advised him that petitioner would not 


11 Cf. Matter of Golden Turkey Mining Co., 34 N.L.R.B. 760, 769-770. 



34 


meet with the Union on September 30, 1947, as it had pre¬ 
viously agreed to do, because it had learned that the General 
Counsel of the Board had ruled that none of the locals of 
the IBEW were in compliance with the requirements of 
§ 9 (h) of the Act because of the failure of the officers of the 
AFL to file the required non-Communist disclaimers. Be¬ 
lieving, as the Board has since held, Matter of Isaac An¬ 
drews, supra, that it had no obligation to bargain if the 
Union vras not in compliance with the provisions of 
§ 9 (h), and relying upon the General Counsel’s announced 
legal interpretation of the Act’s requirements, petitioner 
declined to bargain further with the Union until it came into 
compliance with the § 9 (h) requirements. 

Thereafter, on October 7, 1947, the Board rendered its 
decision in the Northern Virginia Broadcasters case, and 
upon being notified by the Union on October 18, 1947, that 
the Board had so held, petitioner promptly receded from its 
position and agreed upon a further meeting with the Union 
on November 10, 1947 (J. A. 36). It is against this back¬ 
ground that the refusal to bargain from September 19,1947 
to October 18,1947, must be considered. Cf. Matter of Faf- 
nir Bearing Co., 73 N.L.R.B. 1008, 1011-1012. 

It must be remembered that on September 19, 1947, the 
Act which amended the National Labor Relations Act of 
1935 in important respects, had been in effect for a period 
of less than one month. Section 9 (h) of the Act was one 
of the wholly new provisions added by the 1947 amendments. 
It was recognized in all quarters that the new amendments 
created many problems of interpretation in determining 
the effect of the new legislation, 14 and § 9 (h) proved to be 
one of them, albeit an unnecessary one, in our view. 

In these circumstances, what ordinary reasonable mem- 

14 See e.g., the address by Chairman Paul Herzog: of the Board before 
the American Management Association, New York, N. Y., October 12, 
1947, reported in 20 LRRM 97; Address of the Board’s General Counsel, 
Robert N. Denham before the Labor Relations Section of the American 
Bar Association, Cleveland, Ohio, September 23, 1947, reported in 20 
LRRM 84. 
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ber of the American public in 1947 would not rely upon a 
legal interpretation by an officer of the United States Gov¬ 
ernment, appointed by the President of the United States 
as the chief law officer of an administrative agency, of a 
provision of the particular statute which it is his function 
to administer? 

The propriety of such reliance is especially great in the 
present case because of the express authority conferred 
upon the General Counsel by § 3 (d) of the Act. Under this 
provision “He shall have final authority, on behalf of the 
Board, in respect of the investigation of charges and issu¬ 
ance of complaints under section 10, and in respect of the 
prosecution of such complaints before the Board . . 

Moreover, the General Counsel’s interpretation of the 
requirements of § 9 (h) was supported by judicial authority 
in the district where petitioner and the Union were located. 
Oil Workers International Union v. Elliott, 73 P. Supp. 942, 
(D.C.N.D. Tex., Fort Worth Division), decided September 
8, 1947. 

Consequently, we would suppose that if reason is to play 
any part in these matters, one could properly assume that 
if the General Counsel, possessing final authority in the 
matter of issuance of complaints, entertains the view that 
no complaint could issue in this case, no complaint would 
in fact be issued. Matter of Times Square Stores Corp., 
79 N. L. R. B. 361, 364-365. 

In its decision and Order the Board notes petitioner’s 
insistence before the Board that it was justified in its re¬ 
liance upon the General Counsel’s “legal opinion” as to 
the proper interpretation of § 9 (h) and observes that 
petitioner— 

“does not cite the ‘legal opinion’ relied upon, and we 
can find no evidence of any such opinion having been 
formally issued. The General Counsel at that time was, 
however, advancing the interpretation of compliance 
which [petitioner] attributes to him and certain Re- 



36 


gional offices had acted consistently therewith ” 
(J. A. 37, ftn. 4). 

So far as we know, no legal opinion of the General Coun¬ 
sel was ever “formally issued.” But we do know that the 
August 19, 1947, issue of the Daily Report on Labor Man¬ 
agement Problems, published by The Bureau of National 
Affairs, Inc., Washington, D. C., herein called “BNA”, 
one of the recognized national reporting services utilized by 
lawyers and executives, stated— 

“For the use of unions planning to utilize facilities 
of the National Labor Relations Board under the Taft 
Act, the Board’s new general counsel, Robert N. Den¬ 
ham, issues non-Communist affidavit forms. 

“At the same time, Denham confirms his reported 
view that the entire official hiearchy of each union must 
file affidavits with the Board before being permitted to 
(1) petition for a representation election, (2) file un¬ 
fair labor practice charges, or (3) request a union- 
security-approved election. 

“As a result of Denham’s ruling on this point, every 
international officer of both CIO and AFL from Presi¬ 
dents Philip Murray and William Green on down must 
comply with the law’s filing requirements before any 
of their locals may obtain NLRB recognition.” Daily 
Report on Labor-Management Problems , No. 162, Aug¬ 
ust 19, 1947, p. A-l. 

And further reports to the same effect appeared in the 
BNA’s weekly issue of the Labor Relation’s Reporter for 
August 25, 1947, 15 and September 1, 1947, 10 and, signifi- 

““In a double squeeze action upon unions which may seek to by-pass the 
Labor Relations Board, Robert N. Denham, General Counsel of the Labor 
Relations Board, ruled, first, that use of the Board’s facilities is condi¬ 
tional on filing of non-Communist affidavits, not only by officers of local 
and international unions, but also by all officers of the parent bodies, 
such as the AFL and CIO. In a second move, he declared that no union 
which did not comply with the registration and affidavit requirements 
could be placed on a ballot.” 20 LRR 265: 

““Robert N. Denham, General Counsel of the Board, interpreted this 
[§ 9 (h)] to require the filing of affidavits, not only by officers of local 
and international unions but also by all officers of the parent bodies, such 
as the AFL and CIO (20 LRR 265). In regard to cases filed with the 
Board before this provision of the Act came into effect on August 22, he 
ruled that such cases would be dismissed unless the union had met the 
filing requirements within 20 days.” 20 LRR 283. 
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cantly, in the September 17,1947 issue of the Dallas Morn¬ 
ing News 17 . 

In any case, the Board dismissed petitioner’s contentions 
in this respect, stating: 

“It is no defense to the [petitioner’s] refusal to bar¬ 
gain that it acted upon the erroneous belief that the 
Union was not in compliance, because of a mistaken 
interpretation of the new statute by the General Coun¬ 
sel. One who commits an unlawful act because the 
[petitioner] apparently relied upon an interpretation 
of the statute advanced by the General Counsel, a stat¬ 
utory officer. His primary function is to investigate 
charges and prosecute cases before the Board. The task 
of making binding interpretations of the meaning of 
the Act is a judicial function, vested in the Board Mem¬ 
bers with ultimate power of review in the courts.” 
(J. A. 39). 

We think this disposition of petitioner’s justification in 
the circumstances betrays such a disregard for common 
sense and the realties of life in a complex society as to be 
arbitrary and unreasonable. It is also in marked contrast 
to the Board’s disposition of a similar problem where, 
however, the employer relied not on the General Counsel’s 
but on his own erroneous interpretation of the requirements 
of a new provision of the Act. Matter of Western Wear of 


17 “Washington, September 16 (AP) 

The A.F.L. Tuesday asked the N.L.R.B. either to (1) soften the rules 
requiring non-communist affidavits from labor leaders, or (2) wait 
until agout November 1st for a show-down over their legality. 

Joseph A. Padway, A.F.L. chief counsel, met with the Board and 
N.L.R.B. general counsel, Robert N. Denham, and requested that the 
Board reverse Denham’s ruling. This ruling is that all top officers of 
the A.F.L. and C.I.O. must swear they are not communists before unions 
affiliated with them may use facilities of the Government Agency. 

In the event the Board decides not to throw out Denham’s interpreta¬ 
tion of the Taft-Hartley Act, Padway asked it to extend the deadline 
for filing such affidavits by thirty days or longer. Both A.F.L. and 
C.I.O. will have held their national conventions in the meantime. 

* • * 

C.I.O. general counsel, Lee Pressman, said that individual C.I.O. 
unions expected to appeal to the Board in a few days to reverse Denham 
at once .”—Dallas Morning News, September 17, 1947, p. 1, column 2. 
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California, lrtc., 87 N. L. R. B. No. 159, 25 LRRM 1269, 
decided December 16, 1949. 

The Board’s action on this phase of the case may be 
compared with its treatment of another incident in this case. 
As indicated supra, p. 4-6, petitioner forwarded the First 
Petitions which it received unsolicited from its employees, 
to the Regional Director and requested that they be treated, 
in effect, as petitions for decertification under § 9 (c) of the 
Act. For deficiencies in form, the Regional Director rejected 
the petitions and advised petitioner to send the proper forms 
to its employees for their use. 

Petitioner’s counsel understandably protested this pro¬ 
posal on the ground that petitioner would run a grave risk 
that the Union would charge it with interference, restraint 
and coercion of its employees in the exercise of the rights 
guaranteed them by the Act—an unfair labor practice with¬ 
in the meaning of § 8 (a) (1). However, the Regional Di¬ 
rector and the Regional Law Officer of the Board assured 
petitioner’s counsel that so long as petitioner made no 
threats or promises of benefit to its employees in connection 
with the circulation of these new forms, § 8 (c) of the Act 
would protect it against such charges (J. A. 132,133). Upon 
this assurance, petitioner’s counsel prepared a form of peti¬ 
tion making provision for a number of employees to desig¬ 
nate one of their number to act for them and to sign the 
Board s forms before a notary public. These petitions, the 
Second Petitions, were then circulated among petitioner’s 
employees. 

Petitioner’s apprehensions proved exceedingly well- 
founded because the Union did charge that petitioner’s par¬ 
ticipation in the circulation of the Second Petitions violated 
§ 8 (a) (1) and the Regional Director did allege this conduct 
as such a violation in the complaint which he issued against 
petitioner (J. A. 5-11). 

It is evident that petitioner here relied on the Regional 
Director’s interpretation, probably erroneous, of the effect 
of § 8 (c) of the Act. The trial examiner rejected petitioner’s 


justification of its sponsorship of the Second Petitions be¬ 
cause of its reliance on the advice of the Regional Director. 
The Board, however, quite properly overruled the trial 
examiner on this, holding that: 

“the [petitioner’s] circulation of the second petitions 
was due, in part, to compliance with specific instructions 
and advice directly given this [petitioner] by the Re¬ 
gional Director. On the particular facts appearing in 
the record in this case, we therefore believe that it would 
not be equitable to make findings of violation of the Act, 
or to issue an Order against [petitioner], based upon 
the circulation of these ‘second petitions’. ’ J. A. 40-49. 

We find it difficult to perceive any substantial ground for 
the Board’s, different treatment of the two incidents. The 
Board seems to hold that, while the petitioner is entitled to 
rely upon the legal opinion given by the Regional Director, 
it is not entitled to rely upon the comparable legal opinion 
of the Regional Director’s superior, the General Counsel. 

The Board’s language suggests that it may rely to some 
extent upon the distinction that the Regional Director’s ad¬ 
vice was “directly given this [petitioner]” (J.A. 40). We 
perceive this distinction but we cannot perceive a rational 
difference. It is true that the General Counsel’s interpreta¬ 
tion of § 9 (h) was not given directly to this petitioner, either 
formally or informally. His views were made known in the 
press, through the media of the professional reporting serv¬ 
ices, and by the action of the Regional Director for the Fifth 
Region in dismissing the petition of a sister local of the 
Union in the situation that resulted in the Northern Virginia 
Broadcasters case. But this distinction cannot have real sig¬ 
nificance. Every lawyer, probably every member of this 
Court, relies daily on information obtained through these 
media. We do not know that the mimeographed decisions 
which we receive through the mails are actually the opinions 
which the Members of the Board have prepared and agreed 
to. But we believe that we are entitled to assume that they 
are authentic and, in the normal course of events, we think 
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that the general public is entitled to believe in the authen¬ 
ticity of widely circulated reports as to the position which 
public officials take with respect to the interpretation of 
legislation, in the absence of contradiction. 

In the Western Wear case, supra , the employer relied on 
nothing but its own interpretation. Yet there the Board 
held that— 

“. . . in view of the fact that the Board to date has 
never explicitly interpreted this section and that Re¬ 
spondent has honestly but mistakenly relied upon its 
own interpretation of this section by placing the instant 
exceptions and brief in the mail on the last day cthe 
alloted period, we are reluctant to penalize the Respon¬ 
dent on such technical grounds.” 

Consequently, we believe that if it was inequitable to hold 
petitioner guilty of a violation of § 8 (a) (1) of the Act be¬ 
cause of its reliance on the advice of the Regional Director— 
and we agree that it would have been—we think it equally 
inequitable, and in the circumstances of this case, unreason¬ 
able, to hold it guilty of a violation of § 8 (a) (5) because it 
relied upon the opinion of the General Counsel of the Board, 
fortified by the holding of the United States District Court 
for the Northern District of Texas. 

m. PETITIONER DID NOT UNLAWFULLY REFUSE 
TO BARGAIN WITH THE UNION ON AND AFTER 
SEPTEMBER 19, 1947, BECAUSE THE UNION NO 
LONGER REPRESENTED A MAJORITY OF THE 
EMPLOYEES IN THE BARGAINING UNIT. THE 
BOARD’S CONTRARY FINDING OF FACT IS CON¬ 
TRARY TO THE PREPONDERANCE OF THE EVI¬ 
DENCE AND UNSUPPORTED BY ANY SUBSTAN¬ 
TIAL EVIDENCE IN THE RECORD. 

Apart from the considerations already advanced, the 
Board’s findings of fact in this case are contrary to the 
preponderance of the evidence and unsupported by substan- 
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trial evidence in the record and its Order based on those 
findings must, therefore, be set aside. 

For present purposes we may assume, again contrary to 
our contentions, that (1) the Board’s interpretation of 
§ 9 (h) is a permissible one and that petitioner’s refusal to 
bargain on September 19 might, as a technical matter, have 
constituted an unlawful refusal to bargain, and (2) that pe¬ 
titioner was not justified in refusing on September 19,1947, 
to bargain with the Union for the reasons asserted, i.e., the 
General Counsel’s ruling as to the Union’s non-compliance 
with § 9 (h) of the Act. 

Even on such assumptions we will show that petitioner’s 
refusals to bargain with the Union were justified and that 
the Board’s inconsistent findings of fact are supported by no 
evidence in the record. 

Our position on this phase of the case rests upon the sig¬ 
nificance of the First Petitions and the evidence relating to 
the point in time when they were initiated and signed by 
petitioner’s employees. 

The Union was certified as the exclusive bargaining rep¬ 
resentative of a majority of petitioner’s employees on Aug¬ 
ust 12,1946. Under well-established judicial precedent, such 
a certification is valid and definitive of the Union’s status 
as the exclusive representative of a majority for “a rea¬ 
sonable period”. N.L.R.B. v. Appalachian Electric Power 
Co., 140 F. (2d) 217,220-222 (CA. 4,1944); see Franks Bros. 
Co. v N. L. R. B., 321 U. S. 702, 705. In the absence of some 
special circumstances tending to frustrate accomplishment 
of the purpose of the certification, -which is collective bar¬ 
gaining resulting in a contract, 18 the Board has long held 
that a “reasonable period ’ is about one year. Matter of 
Kimberly Clark Corp., 61 N.L.R.B. 90; Matter of Mascot 
Stove Co., 75 N.L.R.B. 427; Matter of National Plastic 
Products Co., 78 N.L.R.B. 699. This concept has virtually 


” See e.g., Annual Report of the National Labor Relations Board 
(G.P.O.) : Twelfth, p. 33; Eleventh, p. 43; Tenth, p. 46, 48; Ninth, p. 28; 
Eighth, p. 35, 36. 
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acquired the status of a rule of decision and, since the 1947 
amendments, the Board has relied upon Congressional ap¬ 
proval of the one-year rule as additional ground for its view 
that this rule is firmly embedded in the Act. Matter of Men- 
gel Co., 80 N.L.R.B. 705, 23 LRRM 1145. 

In the present case, the purpose for which the certification 
was made, i.e., a contract governing wages and working 
conditions, was achieved in an atmosphere of peace in May, 
1947, and no occasion appears why the normal rule of 
decision should not be applicable to permit petitioner’s em¬ 
ployees, if they so desired, to make some new expression 
of their desires concerning a bargaining representative 
from and after approximately August 12, 1947. 

From about August 12, 1947, it was open to petitioner’s 
employees to seek other or no bargaining representatives 
if they desired and it was equally open to petitioner to 
question the continued majority status of the Union. If, 
after the expiration of the so-called “certification year”, 
it entertained good faith doubts of the Union’s majority 
status, petitioner would be justified in refusing to bargain 
further until it was established that the Union’s majority 
status did in fact continue. Matter of United Welding Com¬ 
pany, 72 N.L.R.B. 954. But whether or not it entertained 
doubts of the Union’s majority status, it would not be guilty 
of a § 8 (a) (5) unfair labor practice if, in fact, the Union 
did not continue to represent a majority of the employees 
in the appropriate bargaining unit. This, of course, flows 
from the basic structure of the Act which “imposes the 
affirmative duty to treat only with the true representative 
[of a majority of the employees in the appropriate unit] 
and hence the negative duty to treat with no other.” Vir¬ 
ginian Railway Co. v. System Federation, 300 U. S. 515,548; 
Medo Photo Supply Corp. v. N. L. R. B., 321 U. S. 678, 683; 
N. L. R. B. v. Jones and Laughlin Corporation, 301 U. S. 1, - 
44; See Matter of Isaac Andrews et al., supra, App., p. 13. 
And while, absent a good faith doubt of the Union’s majority 
status, expressed so as to give the Union an opportunity to 
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establish its continued majority, 19 petitioner acted at its 
peril in refusing to bargain with the Union, 20 it may not be 
held to have violated §8 (a) (5) of the Act if the Union did 
not in fact continue to represent a majority of the em¬ 
ployees in the bargaining unit. Matter of Wooster Brass 
Company, 80 N.L.R.B. No. 245, 23 LRRM 1279; Matter of 
Granite City Steel Co., 87 N.L.R.B. No. 122, 25 LRRM 1199; 
see Matter of Isaac Andrews et al., supra (App. p. 13). 

We will show that the preponderance of the evidence in 
the record establishes that the Union did not, on September 
19, 1947, and thereafter, represent a majority of the em¬ 
ployees in the bargaining unit and that the Board’s finding 
that “In view of the Regional Director’s certification of the 
Union in August 1946, we find that on September 19, 1947, 
the Union was the statutory representative of the employees 
in the appropriate unit” (J. A. 38, ftn. 6) is contrary to the 
preponderance of the evidence and unsupported by any 
substantial evidence in the record of this case. 21 

The evidence in the record in this case affirmatively estab¬ 
lishes that the Union had lost its majority by September 
19, 1947. 

It has been stipulated between the Board and petitioner 
that at all times material to this case, the total number of 
employees in the appropriate bargaining unit did not exceed 
210 (J. A. 121). Although all of the First Petitions were not 
introduced in evidence at the hearing, a number of them 
were introduced and these establish that at least 127—more 
than a majority—thus expressed their desire no longer to 
be represented by the Union for collective bargaining 


“ See e.g., Matter of Bethlehem Steel Co., 73 N.L.R.B. 277. 

* NJjJtJi. v. Remington Rand Co., 94 F. (2d) 862, 868 (C.A. 2, 1938). 

“ In its Order the Board states “The [petitioner] does not contend that 
the Union had lost its majority by September 19” (J. A. 38, ftn. 6). 
Actually petitioner did so contend. It excepted specifically to the trial 
examiner’s finding of fact “that on September 19, and November 8, 1947, 
and at all times thereafter the Union represented a majority of the 
employees in the appropriate unit, and was still the statutory bargaining 
agent for the employees therein (J. A. 177, 175-177). 
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purposes (J. A. 162-172). 22 

The critical question, therefore, is: At what point in time 
did a majority of the employees in the unit thus express 
themselves. On this question there is no conflict in the 
evidence. Four of the First Petitions, signed by 36 em¬ 
ployees, were dated September 2, 1947 — 17 days before 
petitioner’s refusal to bargain [G-. C. Exh. Nos. 13, (J. A. 
162) and 18 (J. A. 164), Respondent [petitioner] Exh. No. 7 
(J. A. 166, 167)]. 

The remaining 7 First Petitions introduced in evidence, 
bearing the signatures of 91 employees, were undated. As 
to one of them — that from District “A” (J.A. 168), bear¬ 
ing 10 signatures—the uncontradicted testimony of Thomas 
Mills (J. A. 159) establishes that this petition was signed 
in March or April of 1947, approximately six months before 
the September 19,1947, refusal to bargain. As to 46 of the 
210 employees, it is thus positively established that they 
had expressed a desire not to be represented by the Union 
prior to September 19, 1947. 

As to the remaining 6 undated First Petitions in evidence, 
the testimony does not establish precisely when they were 
signed but all the testimony in the record (none of which was 
contradicted and much of which was elicited on cross-exami¬ 
nation by the Board’s counsel) is to the effect that they were 


“Although the language of the First Petitions varied somewhat from 
district to district, the following language appearing on the First Pe¬ 
titions signed by the employees in District “E”, is typical: “We the 
undersigned employees of the West Texas Utilities Company, District 
No. “E” do hereby declare that we do not wish to be represented by the 
International Brotherhood of Electrical Workers or through any other 
local or union and are hereby petitioning the West Texas Utilities Com¬ 
pany to withdraw from any contract negotiations between the company 
and the International Brotherhood of Electrical Workers pertaining to 
District “E” since we are satisfied with the relations between the com¬ 
pany and ourselves.” (J. A. 165). 
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signed sometime in August or early September, 1947. 23 Since 
the nineteenth day of a month is generally referred to as the 
latter part of a month, we think that, in the light of the evi¬ 
dence as to the dated petitions, the only possible inference 
to be drawn from this testimony is that these 81 signatures 
also were affixed prior to September 19,1947. 


"Apart from the four petitions which bear date of September 2, 
1947, the only evidence in the record relating in any way to the point 
in time when the First Petitions were signed by the various employees 
consists of the testimony of 15 witnesses. Each of these witnesses was 
questioned concerning the date upon which the First Petitions were 
signed and the substance of the responses of each of them to such ques¬ 
tioning was as follows: 

V. M. Gordon: saw G.C. Exh. 13 (J.A. 162) “sometime after the 
middle of August” 1947 (J.A. 122). 

G. M. Whitney: saw G.C. Exh. 25 (J.A. 165) “in the neighborhood 
of August” 1947 (J.A. 122). 

M. C. Bell: As to G.C. Exh. 18 (J.A. 164) “wouldn’t say for sure” 
(J.A. 123). 

J. J. Boyd: G.C. Exh. 15 (J.A. 163) was presented in “August or 
September” of 1947 “somewhere in there” (J.A. 124). 

Kirby Dawkins: “On or about August or September, 1947” (J.A. 140). 
Had conversations with the employees during the summer before G.C. 
Exh. 15 (J.A. 163) was drawn by Jim Langdon (J.A. 141). 

Jim. Langdon , a lawyer who drafted G.C. Exh. 15 (J.A. 163) at request 
of Dawkins: Had conversation with Dawkins “sometime during the 
summer” of 1947 (J.A. 142, 144). 

Bonnie Sudderth: “August or September of 1947, I think it must 
have been in August” (J.A. 145). G.C. Exh. 15 (J.A. 163), prepared 
by Langdon, “was circulated along in August” (J.A. 146). 

Sim Ledford: Secured signatures on R. Exh. No. 7-D in “latter part 
of August, September or somewhere along there” of 1947. All em¬ 
ployees who signed were employees of petitioner in August and Sep¬ 
tember of 1947 (J.A. 147, 148). “Latter part of August or first part 
of September” (J.A. 149). 

J. C. Miller: G.C. Exh. No. 18 (J.A. 164) was circulated “in August 
or September of 1947” (J.A. 149); “put the date up at the top, Sep¬ 
tember 2, 1947” (J.A. 150). 

Hollis Reavis: Circulated G.C. Exh. 13 (J.A. 162), and R. Exh. 7-A 
(J.A. 166, 167) “Either the last part of August or the first part of 
September 1947” (J.A. 150). 

Alvin Cadenhead: Prepared, circulated and obtained signatures of 
employees to G.C. Exh. 25 (J.A. 165) in “August or September 1947” 
(J.A. 156). 

B. T. Webb: Signed R. Exh. 7-E (J.A. 171) “sometime in August or 
September” 1947 (J.A. 158). 

Thomas Mills: R. Exh. 7-B (J.A. 168) was signed “in March or 
April, I believe it was March” of 1947 (J.A. 159). 

W. R. Weaver: As to G.C. Exh. 18 (J.A. 164) “I wouldn’t say the 
exact date”; “Somewhere along between July and January” of 1947 
(J.A. 160). 

Robert L. CoTiner: “It was in the late summer or early fall, I would 
say, but I don’t remember any date”; “August or September, some¬ 
where along there” (JjV. 161). 
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Of course, these petitions were not immediately transmit¬ 
ted to petitioner’s main office and it was not until November 
8,1947, that petitioner realized that it had received such ex¬ 
pressions from more than a majority of its employees. But 
the fact that petitioner did not know the Union had lost its 
majority prior to September 19,1947, has no bearing on the 
question of whether the Union had in fact lost its majority 
status by that time. It may be granted that petitioner acted 
at its peril in refusing to bargain with the Union, but if it did 
not in fact represent a majority—and the evidence shows 
that it did not—it follows that the Union was not, as the 
Board has found (J. A. 36), the statutory representative of 
the employees and petitioner, therefore, had no statutory 
duty to bargain with the Union on September 19,1947. See 
Matter of Wooster Brass Company, supra; Matter of Gran¬ 
ite City Steel Co., supra; Matter of Isaac Andrews et al., 
supra (App. p. 13). 

Since the evidence referred to is the only evidence 
in the record, it is evident that the Board’s finding in this 
respect is not only contrary to the preponderance of the 
testimony, and hence in collision with the requirements of 
§10 (c) of the Act, and unsupported by substantial evidence 
in the record considered as a whole, as required by § 10 (f), 
but it is unsupported by any evidence at all. 

Its conclusion that petitioner unlawfully refused to bar¬ 
gain from September 19 to October 18, 1947, and from and 
after November 8, 1947, is, therefore, erroneous and its 
Order directing petitioner to bargain with the Union must 
be set aside. 
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IV. PETITIONER’S REFUSAL TO BARGAIN ON NO¬ 
VEMBER 8,1947, WAS JUSTIFIED BY ITS WELL 
FOUNDED DOUBTS OF THE UNION’S MAJOR¬ 
ITY STATUS. THE BOARD’S FINDING THAT 
THE UNION’S LOSS OF MAJORITY IS ATTRIBU¬ 
TABLE TO PETITIONER’S PRIOR UNFAIR 
LABOR PRACTICE IS CONTRARY TO THE PRE¬ 
PONDERANCE OF THE TESTIMONY AND UN¬ 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 

Wholly apart from all the considerations which we have 
thus far advanced, we will show that the Board erred in 
finding that petitioner unlawfully refused to bargain with 
the Union on November 8, 1947, and thereafter. For the 
present purpose we may assume, arguendo, that in some 
way petitioner’s refusal to bargain from September 19 to 
October 18,1947, was unlawful. Nonetheless, we will show 
that the Board could not, after November 8, 1947, lawfully 
order petitioner to bargain with the Union. 

In the preceding part of our brief we have shown that the 
First Petitions which are in evidence were, according to all 
the evidence in the record, signed considerably prior to 
September 19, 1947. 

The record further reveals that this expression of the 
employees desires was unsolicited by petitioner and that 
by November 8,1947, petitioner recognized that more than a 
majority of its employees in the appropriate bargaining 
unit had expressed their desire not to be represented by the 
Union. 

On that date petitioner’s counsel telephoned the repre¬ 
sentative of the Union “and advised him that he had re¬ 
ceived a letter from the [petitioner] advising him that it 
would not meet again with the Union until the Board had 
acted on certain petitions which in effect were requests from 
numerous employees to the [petitioner] to cease negotia¬ 
tions with the Union as the bargaining representative for 
employees within the unit. On November 12, the Union filed 
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the original charge herein, wherein it alleged that the 
[petitioner] had violated Section 8 (a) (1) and (5) of the 
Act” (J. A. 75). From this uncontested finding of fact, 
recommended by the trial examiner, and adopted by the 
Board, it is evident that petitioner did in fact communicate 
to the Union its doubt of the Union’s majority status. More¬ 
over, as other Board findings of fact show, petitioner’s 
doubt of the Union’s majority status was clearly 
a good faith doubt and in fact was a well-founded doubt, 
i.e., the Union did not any longer represent a majority of 
the employees. Under these circumstances the effect of pe¬ 
titioner’s refusal to bargain further with the Union may 
be determined by application of the principle, well estab¬ 
lished by prior Board decisions, that after the expiration 
of a reasonable period a Board certification does not pre¬ 
clude an employer from questioning the continued majority 
status of a labor organization if the employer entertains 
good faith doubts thereof, expresses such doubts to the 
Union, and gives the Union an opportunity to submit evi¬ 
dence to support its claim of majority status. 24 Matter of 
Wooster Brass Co., supra; Matter of United Welding Co., 
72 N.L.R.B. 954. 

Despite the fact that petitioner notified the Union of its 
receipt of evidence indicating that the Union no longer rep¬ 
resented a majority of the employees in the bargaining unit, 
the Union took no steps to establish its majority, but instead 
filed with the Board the charges of § 8 (a) (5) unfair labor 
practices upon the basis of which the complaint in this case 
was issued, and at no time since has the Union made any 
effort to establish proof of its majority status. 

The Board, however, takes the position that this principle 
is inapplicable to this case because it finds that “whatever 
loss of majority [the First Petitions] showed, must be 

* It may be noted that we do not need to go so far for the purposes 
of this case since this principle is applicable even if the employer’s good 
faith doubt proves incorrect, i.e., it is applicable even if the Union does 
in fact represent a majority of the employees in the bargaining unit. 
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attributed to the [petitioner’s] unlawful refusal to bargain 
from September 19 to October 18, 1947” (J. A. 39-40), and 
that “to the extent that the ‘first’ and ‘second’ petitions sug¬ 
gest that the Union may have lost its prior majority, we find 
that loss to be attributable to the [petitioner’s] antecedent 
unfair labor practice” (J. A. 42). 

Whether there is a causal relationship between the sign¬ 
ing of the First Petitions and petitioner’s refusal to bargain 
with the Union on September 19, 1947, is clearly a question 
of fact, and the Board’s findings in this respect are findings 
of fact which must find support in some evidence in the 
record. 

The record is barren of any evidence even remotely tend¬ 
ing to support the Board’s finding. As we have shown, such 
evidence as the record does contain, reveals that the First 
Petitions were signed prior to September 19, 1947, and that 
petitioner’s refusal on that date to bargain could not, there¬ 
fore, have affected the employees’ earlier expression of their 
desires (by the First Petitions) in any manner whatsoever. 

Even if the evidence in the record be considered insuffi¬ 
cient to establish affirmatively that the First Petitions were 
all signed prior to September 19, 1947, it is evident that 
there is no evidence, substantial or otherwise, tending in 
any manner to establish that they were signed after 
September 19,1947. 

The Board’s finding of fact that the Union’s loss of ma¬ 
jority was “attributable to petitioner’s antecedent unfair 
labor practice” is therefore not only supported by no sub¬ 
stantial evidence in the record, but is flatly contrary to all 
the evidence in the record. Under these circumstances, this 
finding of fact is plainly unauthorized by § 10 (c) of the Act, 
which requires the Board to act only “upon a preponder¬ 
ance of the testimony taken”, and is not, under § 10 (f), con¬ 
clusive upon this Court. 

Although the Board makes no reference to any portion of 
the record which it conceives to support its finding of fact 
concerning the causes of the Union’s loss of majority, it 
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cites certain prior decisions of the Board and of the Su¬ 
preme Court: Matter of Karp Metal Products Co., Inc., 
51 N.L.R.B. 621; Matter of Lancaster Foundry Corp., 82 
N.L.R.B. No. 145, 23 LRRM 1665; Franks Bros. Co. v. 
NX.R.B., 321 U. S. 702. 

It is obvious that prior decisions of the Board and of the 
Courts in other cases relating to other factual situations 
cannot supply a deficiency in this record as to a question of 
fact in this case. Actually, reference to the cases cited 
accentuates the record deficiencies in this case to which we 
have referred. In the Karp Metal Products case the Board 
reviewed at length the factual circumstances upon which it 
relied in reaching its conclusion that the Union’s loss of 
majority was factually attributable to the extensive unfair 
labor practices committed by the employer. Obviously the 
Board cannot rely upon a succession of unfair labor prac¬ 
tices committed by the Karp Metal Products Co., Inc., of 
New York City during the years 1941 to 1943 which influ¬ 
enced the Karp employees to abandon a local of the UEW, 
CIO, to establish that the employees of the West Texas 
Utilities Company of Abilene, Texas, were influenced by 
that company’s refusal to bargain with the Union in 1947. 

Similarly, in the Franks and Lancaster Foundry cases, 
the Board relied upon concrete facual data in reaching its 
conclusion that the Union’s loss of majority was attribut¬ 
able to the employer s unfair labor practices. 

Thus, apart from the fact that the Board’s finding of fact 
is without support of any evidence in the record in this case, 
the decisions upon which it relies to support that finding 
expose the critical difference between those cases and the 
case at bar, namely, that in the former, there was factual 
evidence of the causal relationship between the employer’s 
unfair labor practice and the union’s loss of majority, 
whereas in the present case the Board refers to no such 
factual evidence, and could not do so because it does not 
exist. 
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To the extent therefore that the Board relies upon these 
earlier cases, it can only do so on some theory that it is 
permitted to rest its findings of fact upon inferences not 
supported by and, in fact, contradicted by the evidence in 
the record. It is true that in the past the Supreme Court 
has sustained orders.of the Board resting only on inferences 
unsupported by evidence in the record, Republic Aviation v. 
N. L. R. B., 324 U. S. 793; N. L. R. B. v. Le Tourneau Com¬ 
pany, 324 U. S. 793. But it is clear that the 1947 amend¬ 
ments to the National Labor Relations Act were intended to 
and did deprive these cases of their authority since Con¬ 
gress expressly singled them out for censure and stated 
that it was the purpose of the amendments to § 10 (b), (c), 
(e), and (f) to “preclude such decisions”. Report of the 
House Conference Managers, House Report No. 510, 80th 
Congress, First Session, PP. 55-56. See footnote 11, supra, 
p. 31; and see also the legislative materials relating to the 
changes in § 10 (b), (c), (e), and (f) which are set forth 
at pp. 15a, 15b and 15c in brief for petitioner in Mueller 
Brass Co. v. N. L. R. B., No. 10230 on this Court’s docket, 
a case presently awaiting decision in this Court. 

Consequently, even if petitioner’s refusal to bargain from 
September 19 to October 18,1947, could properly be found to 
have been an unlawful refusal, the Board’s Order in this case 
directing petitioner to bargain with the Union cannot stand, 
because at all times after November 8,1947, petitioner enter¬ 
tained good faith and well-founded doubts of the Union’s 
majority status which the Union has taken no step to re¬ 
move. The Board’s findings of fact that the loss of majority 
status is attributable to petitioner’s prior unfair labor prac¬ 
tice is supported by no substantial evidence in the record. 
Accordingly, the Board’s Order, based upon that finding of 
fact, must be set aside. 

CONCLUSION 

We have shown that at no time material to this case has 
petitioner unlawfully refused to bargain with the Union. 
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Petitioner had no statutory obligation to bargain with the 
Union from September 19 to October 18,1947, because, due 
to the failure of the officers of the AFL to execute the non- 
Communist disclaimers required by § 9 (h) of the Act, the 
Union, an affiliate of the AFL, was not entitled to the status 
of a statutory exclusive representative of the employees 
in the appropriate bargaining unit, and in any case was 
not the representative of a majority of the employees in the 
bargaining unit during this period. Even if the Board’s 
interpretation of § 9(h) were a permissible one, petitioner 
relied on the contrary ruling of the Board’s General Coun¬ 
sel in refusing to bargain on September 19,1947, and under 
all the circumstances of this case, it is unreasonable and 
arbitrary to hold petitioner guilty of an unlawful refusal 
to bargain on that date. 

We have further shown that petitioner’s subsequent re¬ 
fusal to bargain with the Union on and after November 8, 
1947, was also lawful because the Union was not in fact the 
representative of a majority of petitioner’s employees and 
that, in any case, petitioner’s refusal to bargain was justified 
by its good faith doubts of the Union’s majority status— 
doubts expressed to the Union which took no action to estab¬ 
lish its majority status. 

The Board’s finding of fact, attributing the Union’s loss 
of majority to petitioner’s prior asserted unlawful refusal 
to bargain is unsupported by any evidence in the record. 

For these reasons the Board’s Order directing petitioner 
to cease and desist from refusing to bargain and directing it 
to bargain with the Union as the representative of a majority 
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of petitioner’s employees in an appropriate bargaining unit 
must be set aside. 


Respectfully submitted, 

C. E. RHETTS, 

GERARD D. REILLY, 

FRANK CAIN, 

Attorneys for 
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REILLY, RHETTS & RUCKELSHAUS, 
1401 K Street, N.W. 

Washington 5, D. C. 

Of Counsel. 
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STATUTES 

Labor Management Relations Act, 1947, 61 Stat. 136, 
29 U. S. C. Supp. I, Sections 141, et seq. 

‘ * Sec. 2. When used in this Act— 

• * # 

“ (5) The term ‘labor organization’ means any organiza¬ 
tion of any kind, or any agency or employee representation 
committee or plan, in which employees participate and 
which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or conditions 
of work. 

“(6) The term ‘commerce’ means trade, traffic, com¬ 
merce, transportation, or communication among the several 
States, or between the District of Columbia or any Territory 
of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or 
the District of Columbia, or within the District of Columbia 
or any Territory, or between points in the same State but 
through any other State or any Territory or the District of 
Columbia or any foreign country. 

“ (7) The term ‘ affecting commerce ’ means in commerce, 
or burdening or obstructing commerce or the free flow of 
commerce, or having led or tending to lead to a labor dispute 
burdening or obstructing commerce or the free flow of 
commerce. 

“Sec. 3 

• * * 

“(d) There shall be a General Counsel of the Board who 
shall be appointed by the President, by and with the advice 
and consent of the Senate, for a term of four years. The 
General Counsel of the Board shall exercise general super¬ 
vision over all attorneys employed by the Board (other than 
trial examiners and legal assistants to Board members) and 
over the officers and employees in the regional offices. He 
shall have final authority, on behalf of the Board, in respect 
of the investigation of charges and issuance of complaints 
under section 10, and in respect of the prosecution of such 
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complaints before the Board, and shall have such other 
duties as the Board may prescribe or as may be provided 
by law.” 

• • • 


“Sec. 8. (a) It shall be an unfair labor practice for an 

employer— 

“(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7; 


“(5) to refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of 
section 9 (a). 

• • • 


“(c) The expressing of any views, argument, or opinion, 
or the dissemination thereof, whether in written, printed, 
graphic, or visual form, shall not constitute or be evidence 
of an unfair labor practice under any of the provisions of 
this Act, if such expression contains no threat of reprisal 
or force or promise of benefit.” 

“Sec. 9. 

• • • 

“(c) (1) Whenever a petition shall have been filed, in 
accordance with such regulations as may be prescribed by 
the Board— 

“ (A) by an employee or group of employees or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) 
wish to be represented for collective bargaining and 
that their employer declines to recognize their repre¬ 
sentative as the representative defined in section 9 (a), 
or (ii) assert that the individual or labor organization, 
which has been certified or is being currently recognized 
by their employer as the bargaining representative, is 
no longer a representative as defined in section 9 (a); 
or 

“(B) by an employer, alleging that one or more in¬ 
dividuals or labor organizations have presented to him 
a claim to be recognized as the representative defined in 
section 9 (a); 
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the Board shall investigate such petition and if it has rea¬ 
sonable cause to believe that a question of representation 
affecting commerce exists shall provide for an appropriate 
hearing upon due notice- Such hearing may be conducted 
by an officer or employee of the regional office, who shall not 
make any recommendation with respect thereto. If the 
Board finds upon the record of such hearing that such a 
question of representation exists, it shall direct an election 
by secret ballot and shall certify the results thereof. 

“ (2) In determining whether or not a question of repre¬ 
sentation affecting commerce exists, the same regulations 
and rules of decision shall apply irrespective of the identity 
of the persons filing the petition or the kind of relief sought 
and in no case shall the Board deny a labor organization a 
place on the ballot by reason of an order with respect to 
such labor organization or its predecessor not issued in con¬ 
formity with section 10 (c). 

“ (3) No election shall be directed in any bargaining unit 
or any subdivision within which, in the preceding twelve- 
month period, a valid election shall have been held. Em¬ 
ployees on strike who are not entitled to reinstatement shall 
not be eligible to vote. In any election where none of the 
choices on the ballot receives a majority, a run-off shall be 
conducted, the ballot providing for a selection between the 
two choices receiving the largest and second largest number 
of valid votes cast in the election. 

“(4) Nothing in this section shall be construed to pro¬ 
hibit the waiving of hearings by stipulation for the purpose 
of a consent election in conformity with regulations and 
rules of decision of the Board. 

“(5) In determining whether a unit is appropriate for 
the purposes specified in subsection (b) the extent to which 
the employees have organized shall not be controlling. 

• • • 

“(h) No investigation shall be made by the Board of any 
question affecting commerce concerning the representation 
of employees, raised by a labor organization under subsec¬ 
tion (c) of this section, no petition under section 9 (e) (1) 
shall be entertained, and no complaint shall be issued pur¬ 
suant to a charge made by a labor organization under sub¬ 
section (b) of section 10, unless there is on file with the 
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Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by each officer of such 
labor organization and the officers of any national or inter¬ 
national labor organization of which it is an affiliate or con¬ 
stituent unit that he is not a member of the Communist 
Party or affiliated with such party, and that he does not 
believe in, and is not a member of or supports any organiza¬ 
tion that believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or unconstitu¬ 
tional methods. The provisions of section 35 A of the Crimi¬ 
nal Code shall be applicable in respect to such affidavits. 

“Sec. 10. 

• • • 

“(b) Whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to be 
served upon such person a complaint stating the charges in 
that respect, and containing a notice of hearing before the 
Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after 
the serving of said complaint: Provided , That no complaint 
shall issue based upon any unfair labor practice occurring 
more than six months prior to the filing of the charge with 
the Board and the service of a copy thereof upon the person 
against whom such charge is made, unless the person ag¬ 
grieved thereby was prevented from filing such charge by 
reason of service in the armed forces, in which event the 
six-month period shall be computed from the day of his dis¬ 
charge. Any such complaint may be amended by the mem¬ 
ber, agent, or agency conducting the hearing or the Board 
in its discretion at any time prior to the issuance of an order 
based thereon. The person so complained of shall have the 
right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at 
the place and time fixed in the complaint. In the discretion 
of the member, agent, or agency conducting the hearing or 
the Board, any other person may be allowed to intervene in 
the said proceeding and to present testimony. Any such 
proceeding shall, so far as practicable, be conducted in ac¬ 
cordance with the rules of evidence applicable in the district 
courts of the United States under the rules of civil procedure 
for the district courts of the United States, adopted by the 
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Supreme Court of the United States pursuant to the Act of 
June 19,1934 (U. S. C., title 28, secs. 723-B, 723-C). 

“(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. 
If upon the preponderance of the testimony taken the Board 
shall be of the opinion that any person named in the com¬ 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact 
and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action in¬ 
cluding reinstatement of employees with or without back 
pay, as will effectuate the policies of this Act: Provided, 
That where an order directs reinstatement of an employee, 
back pay may be required of the employer or labor organi¬ 
zation, as the case may be, responsible for the discrimina¬ 
tion suffered by him: And, provided further, That in deter¬ 
mining whether a complaint shall issue alleging a violation 
of section 8 (a) (1) or section 8(a) (2), and in deciding such 
cases, the same regulations and rules of decision shall apply 
irrespective of whether or not the labor organization af¬ 
fected is affiliated with a labor organization national or 
international in scope. Such order may further require such 
person to make reports from time to time showing the extent 
to which it has complied with the order. If upon the pre¬ 
ponderance of the testimony taken the Board shall not be 
of the opinion that the person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, 
then the Board shall state its findings of fact and shall issue 
an order dismissing the said complaint. No order of the 
Board shall require the reinstatement of any individual as 
an employee who has been suspended or discharged, or the 
payment to him of any back pay, if such individual was sus¬ 
pended or discharged for cause. In case the evidence is 
presented before a member of the Board, or before an exam¬ 
iner or examiners thereof, such member, or such examiner 
or examiners, as the case may be, shall issue and cause to 
be served on the parties to the proceeding a proposed re¬ 
port, together with a recommended order, which shall be 
filed with the Board, and if no exceptions are filed within 
twenty days after service thereof upon such parties, or with¬ 
in such further period as the Board may authorize, such 
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recommended order shall become the order of the Board and 
become effective as therein prescribed. 

• • • 


“(e) The Board shall have power to petition any circuit 
court of appeals of the United States (including the United 
States Court of Appeals for the District of Columbia), or 
if all the circuit courts of appeals to wTiich application may 
be made are in vacation, any district court of the United 
States (including the District Court of the United States 
for the District of Columbia), within any circuit or district, 
respectively, wherein the unfair labor practice in question 
occurred or wherein such person resides or transacts busi¬ 
ness, for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall certify and 
file in the court a transcript of the entire record in the pro¬ 
ceedings, including the pleadings and testimony upon -which 
such order was entered and the findings and order of the 
Board. Upon such filing, the court shall cause notice thereof 
to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question deter¬ 
mined therein, and shall have power to grant such tempo¬ 
rary relief or restraining order as it deems just and proper, 
and to make and enter upon the pleadings, testimony, and 
proceedings set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No objection that 
has not been urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless the failure 
or neglect to urge such objection shall be excused because of 
extraordinary circumstances. The findings of the Board 
with respect to questions of fact if supported by substantial 
evidence on the record considered as a -whole shall be con¬ 
clusive. If either party shall apply to the court for leave to 
adduce additional evidence and shall show to the satisfac¬ 
tion of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the Board, its 
member, agent, or agency, the court may order such addi¬ 
tional evidence to be taken before the Board, its members, 
agent, or agency, and to be made a part of the transcript. 
The Board may modify its findings as to the facts, or make 
new findings, by reason of additional evidence so taken and 
filed, and it shall file such modified or new findings, -which 
findings with respect to questions of fact if supported by 
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substantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommendations, if 
any, for the modification or setting aside of its original 
order. The jurisdiction of the court shall be exclusive and 
its judgment and decree shall be final, except that the same 
shall be subject to review by the appropriate circuit court of 
appeals if application was made to the district court as 
hereinabove provided, and by the Supreme Court of the 
United States upon writ of certiorari or certification as 
provided in sections 239 and 240 of the Judicial Code, as 
amended (U. S. C., title 28, secs. 346 and 347). 

“(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the un¬ 
fair labor practice in question was alleged to have been en¬ 
gaged in or wherein such person resides or transacts busi¬ 
ness, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a written peti¬ 
tion praying that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith served 
upon the Board, and thereupon the aggrieved party shall 
file in the court a transcript of the entire record in the pro¬ 
ceeding, certified by the Board, including the pleading and 
testimony upon which the order complained of was entered, 
and the findings and order of the Board. Upon such filing, 
the court shall proceed in the same manner as in the case 
of an application by the Board under subsection (e), and 
shall have the same exclusive jurisdiction to grant to the 
Board such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter a 
decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part the order of the Board; 
the findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered 
as a whole shall in like manner be conclusive.” 

• • • 

Sec. 304. Section 313 of the Federal Corrupt Practices 
Act, 1925 (U. S. C., 1940 edition, title 2, sec. 251; Supp. V, 
title 50, App., sec. 1509), as amended, is amended to read 
as follows: 

“Sec. 313. It is unlawful for any national bank, or any 
corporation organized by authority of any law of Congress, 
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to make a contribution or expenditure in connection with 
any election to any political office, or in connection with any 
primary election or political convention or caucus held to 
select candidates for any political office, or for any corpora¬ 
tion whatever, or any labor organization to make a contribu¬ 
tion or expenditure in connection with any election at which 
Presidential and Vice Presidential electors or a Senator or 
Representative in, or a Delegate or Resident Commissioner 
to Congress are to be voted for, or in connection with any 
primary election or political convention or caucus held to 
select candidates for any of the foregoing offices, or for any 
candidate, political committee, or other person to accept or 
receive any contribution prohibited by this section. Every 
corporation or labor organization which makes any contribu¬ 
tion or expenditure in violation of this section shall be fined 
not more than $5,000; and every officer or director of any 
corporation, or officer of any labor organization, who con¬ 
sents to any contribution or expenditure by the corporation 
or labor organization, as the case may be, in violation of 
this section shall be fined not more than $1,000 or imprisoned 
for not more than one year, or both. For the purposes of 
this section ‘labor organization’ means any organization of 
any kind, or any agency or employee representation commit¬ 
tee or plan, in which employees participate and which exists 
for the purpose, in whole or in part, of dealing with em¬ 
ployers concerning grievances, labor disputes, wages, rates 
of pay, hours of employment, or conditions of work.” 

• t • 

Sec. 501. When used in this Act— 

(1) The term ‘ ‘ industry affecting commerce ’ ’ means any 
industry or activity in commerce or in which a labor dispute 
would burden or obstruct commerce or tend to burden or 
obstruct commerce or the free flow of commerce. 

(2) The term “strike” includes any strike or other con¬ 
certed stoppage of work by employees (including a stoppage 
by reason of the expiration of a collective-bargaining agree¬ 
ment) and any concerted slow-down or other concerted in¬ 
terruption of operations by employees. 

(3) The terms “commerce”, “labor disputes”, “em¬ 
ployer”, “employee”, “labor organization”, “representa¬ 
tive”, “person”, and “supervisor” shall have the same 
meaning as when used in the National Labor Relations Act 
as amended by this Act. 
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EXCERPTS FROM BOARD’S DECISION AND ORDER 

In the Matter of Isaac Andrews, Sarah Andrews, Mary E. 
Andrews, Martha W. Andrews, A. J. R. Helmns, and 
H. 0. Coddington, d/b/a Andrews Company and 
American Federation of Labor, Case No. 10-CA-201, 
87 N.L.R.B. No. 62. 


• • • • • # • • • * 

1. The Respondent excepts to the Trial Examiner’s find¬ 
ing that its refusal to bargain with the Union constituted 
a violation of Section 8 (a) (5) of the Act. This exception 
is based upon the Union’s failure to comply with the filing 
requirements of Section 9 (f), (g), and (h) of the Act at 
the time of its request for recognition. Absent this element 
of non-compliance, we would, like our dissenting colleagues, 
affirm the Trial Examiner’s finding of the 8 (a) (5) viola¬ 
tion. 1 However, under the circumstances of this case, and 
for the reasons hereinafter stated, we believe that the 8 (a) 
(5) allegations in the complaint must be dismissed. 

Congress enacted the National Labor Relations Act in 
1935 with the expressed intent to prevent industrial strife 
and promote industrial peace. It gained that objective by 
creating rights and privileges for employees and labor 
organizations and thus restoring equality of bargaining 
power between employers and employees. Among the 
privileges so created was the right of a labor organization 
to be the exclusive bargaining representative. As a neces¬ 
sary corollary of that privilege, Section 8 (5) of the Act 
imposed a duty on the employer to bargain with such ex¬ 
clusive agent of its employees. The obligation so imposed 

1 As set forth in the Intermediate Report, on October 13, 1947, the 
Union organizer addressed a letter to the Respondent, stating that the 
Respondent's employees had designated the Union as their exclusive 
representative and requesting that the Respondent recognize and bar¬ 
gain with the Union. The Union, although duly designated by a majority 
of the employees in an appropriate unit, was not then in compliance. 
The Respondent did not answer the letter, but embarked instead on what 
we all find was a campaign of unfair labor practices. On November 7, 
1947, the Union effected full compliance, but did not renew its request 
for recognition. Three days later, the Respondent, without consulting 
the Union, unilaterally put into effect a new bonus plan. 
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being exclusive, it exacted a negative duty to treat with 
no other union. 2 Thus, under the Wagner Act, an employer 
was required to bargain and if he refused, he did so at his 
peril. 

After 12 years of experience under the Wagner Act, Con¬ 
gress amended that statute. In order to eliminate “certain 
practices by some labor organizations, their officers, and 
members” which “have the intent or the necessary effect of 
burdening or obstructing commerce,” Congress imposed 
certain limitations on the Board’s administrative functions 
and also on the statutory rights or privileges of labor or¬ 
ganizations which failed to satisfy the filing requirements 
set forth in the Act in Section 9 (f), (g), and (h). 

9 (f) reads: 

... No investigation shall be made by the Board of any 
question affecting commerce concerning the representa¬ 
tion of employees, raised by a labor organization under 
subsection (c) of this section, no petition under Sec¬ 
tion 9 (e) (1) shall be entertained, and no complaint 
shall be issued pursuant to a charge made by a labor 
organization under sub-section (b) of section 10, un¬ 
less ... 3 

9 (g) reads: 

. . . No labor organization shall be eligible for certifi¬ 
cation under this section as the representative of any 
employees, no petition under section 9 (e) (1) shall 
be entertained, and no complaint shall issue under sec¬ 
tion 10 with respect to a charge filed by a labor organiza¬ 
tion unless . . . 

Thus the Board, in dealing with a non-complying union, 
is forbidden to take the following steps: (a) it may not 

* Medo Photo Supply Corp. v. NLRB, 321 U. S. 678, 683; NLRB v. 
Jones and Laughlin Corporation, 301 U. S. 1, 44. 

* Section 9 (h), relating to filing affidavits, reads the same as Section 
9 (f) in this respect. 
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investigate a question concerning the representation of 
employees or certify the union as the statutory bargaining 
representative; (b) it may not entertain the organization’s 
petition under Section 9 (e) (1) for a union-shop election; 
and, finally, (c) it may not issue a complaint pursuant to 
a charge filed by the organization. Examination of this 
Section clearly shows that by its enactment, Congress was 
directing its legislative powers towards the rights and 
privileges of labor organizations as opposed to the rights 
and privileges of individual employees. 4 Section 9 (f) was 
designed to curb undemocratic practices which existed in 
some labor organizations. By Section 9 (h) Congress 
hoped to purge communists from the labor movement. 5 
Unlike the Wagner Act, which gave unqualified protection 
to labor organizations, the Amended Act thus prescribes 
certain standards which Congress considered necessary in 
the public interest, peace, and welfare. To assert, as do 
our dissenting colleagues, that these standards should be 
met only when it becomes necessary for a labor organization 
to resort to the Board is, in our opinion, a perversion of 
legislative intent. While the Act’s legislative history is 
not dispositive of legislative intent, we feel free to take 
judicial notice of the inherent threat that communism and 
other undemocratic doctrines and practices are to the labor 
movement in this country. 

In the Marshall and Bruce case ; 6 a majority of the Board 
stated: 

. . . We are convinced that Section 9 (f), (g), and (h) 
not only provide procedural limitations upon the 
Board’s power to act with respect to cases arising 
after the effective date of the amendment, but also 
embody a public policy denying utilization of the 

4 See Augusta Chemical Company, 83 NLRB No. 7, wherein the Board 
said that employees who have engaged in union activity in behalf of 
a non-complying union are still protected by the Act. 

‘93 Cong. Rec. A 1099, 1100, 3955, 5291, A 3232. 

* Marshall and Bruce Company, 75 NLRB 90. (Members Houston and 
Murdock dissenting.) 
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Board's processes directly to aid the bargaining posi¬ 
tion of a labor organization which has failed to comply 
with the foregoing sections. 

We feel bound by that decision. In that case, we decided 
that the employer was not obligated to bargain with a non¬ 
complying union. Consistency demands the same result 
in this case. Furthermore, were we to find that the Re¬ 
spondent had violated Section 8 (a) (5) when the union 
was not in compliance, we would be utilizing the Board’s 
processes to give an aura of respectability to all unions 
which have failed to comply. We believe that such a result 
would not effectuate the purposes of the Act. 

Apart from public policy, however, we believe that the 
Act itself dictates a dismissal of the 8 (a) (5) charge in 
this case. The exclusive representative principle is a statu¬ 
tory right unknown at common law. While Congress has 
not specifically withdrawn that right from non-complying 
unions, it has withdrawn from non-complying unions the 
only method of enforcing the right by forbidding the Board 
to issue a complaint. Thus, while under the Wagner Act 
the remedy was unlimited, under the amended Act it is 
limited by the filing provisions. As we are here dealing 
with a statute which creates an obligation and at the same 
time creates a remedy, a limitation on the remedy is to be 
treated as a limitation on the right itself. 7 

Nor do we believe that the Union’s subsequent compli¬ 
ance cured the effects of its non-compliance which existed 
at the time of its request to bargain. The Act does not 
state, nor may it be implied, that the Board should give 
retroactive effect to the Union’s compliance. Such an in¬ 
terpretation would permit the circumvention of these pro¬ 
visions, for a non-complying labor organization could com¬ 
pel recognition by the mere threat of subsequent compli¬ 
ance and the filing of a charge. Moreover, we would be 

' The Harrisburg, 110 U. S. 199; Davis V. Mills, 194 U. S. 461; Western 
Fuel Company v. Garcia, 257 U. S. 233; Central Vermont R. v. White, 
238 U. S. 507; Adams v. Albany, 80 F. Supp. 876, 880. 
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giving the noncomplying union the very remedy which 
Congress specifically denied it. Furthermore, the funda¬ 
mental purpose of the Act is to encourage and protect the 
practice and procedure of collective bargaining. Labor 
organizations which fail to meet the filing requirements 
remove themselves from the protection of the Act and thus 
weaken their bargaining position. We do not believe that 
Congress intended the Board to extend retroactive protec¬ 
tion to those organizations, which have thus thwarted an 
established public policy. 

Our dissenting colleagues concede that Congress, by Sec¬ 
tion 9 (f), (g), and (h), deprived non-complying unions 
of access to the Act and the remedies therein provided; 
however, they ignore the action of Congress and would 
supply the remedy in this case because the Respondent 
did not contemporaneously specify non-compliance as the 
basis for its refusal to bargain. In other words, what Con¬ 
gress has specifically denied to a non-complying union, our 
dissenting colleagues would supply on the basis of a waiver 
by the employer. The short and complete answer is that 
a waiver can never supply the missing statutory require¬ 
ments. The respondent’s good or bad faith is as completely 
immaterial to the issue as in a case where the employer fails 
to specify lack of majority as the ground of its refusal to 
bargain with a union which in fact lacked a majority at 
that time. Would our dissenting colleagues consider such 
contemporaneous failure to specify lack of majority as 
tantamount to the existence of a majority? Obviously, not! 

Accordingly, we find that the Respondent was not legally 
obligated to bargain with the Union while it was not in 
compliance with the provisions of Section 9 (f), (g), and 
(h). Likewise, we find that the November 5 unilateral 
offer of a wage increase did not constitute a violation of 
Section 8 (a) (5) as there was no exclusive representative 
then in existence which the Respondent was obligated to 
recognize. 

• ••••••••• 
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PAUL M. HERZOG, CHAIRMAN, and JOHN M. HOUS¬ 
TON, MEMBER, dissenting in part: 

We join in the decision to the extent that it finds a viola¬ 
tion of 8 (a) (1) and (3). But we would find also that the 
Respondent unlawfully refused to bargain. 

Our colleagues dismiss this portion of the case despite 
the fact that the union came into compliance within a month 
after the refusal to bargain and despite the fact that the 
Respondent, at the time it refused to bargain, did not assign 
as its excuse the non-compliance status of the union. Its 
refusal was based on a broad rejection of the collective 
bargaining principle. Indeed, it was not until it filed ex¬ 
ceptions to the Intermediate Report in 1949, more than 16 
months after its refusal to bargain, that the Respondent 
first raised the question of the Union’s non-compliance 
status. Significantly, the Respondent dealt unilaterally 
with its employees on wages in November 1947, after the 
Union came into compliance, at a time when no excuse for 
evasion of its collective bargaining obligation existed. 

In our view, the policy of Congress which Section 9 (f), 
(g), and (h) was designed to effectuate could be' better 
fulfilled by finding a refusal to bargain in such circum¬ 
stances, absent a showing that a respondent in good faith 
refused to bargain on the contemporaneously stated ground 
that a union was not in compliance at the time. Such a 
result would protect employers legitimately seeking to 
act in furtherance of an important objective of the Act, 
by calling their employees ’ attention to the non-compliance 
status of their representative. It would furnish an in¬ 
centive to employees to require their representatives to 
comply, because by so doing they could achieve immediate 
recognition and bargaining, if necessary with the assistance 
of Board processes which they could then invoke. It would 
deprive employers, such as the Respondent here, of a cloak 
behind which to commit unfair labor practices with im¬ 
punity without troubling to inform their employees of the 
non-compliance status of their representative. All these 


15 


desirable objectives are aborted by our colleagues’ decision 
today. 

We believe that the requirements of Section 9 (f), (g), 
and (h), that “no complaint shall issue” in behalf of a 
non-complying union, are clearly procedural and were so 
intended by the Congress. They deprive non-complying 
unions of a remedy; they do not provide employers who 
violate the Act with perpetual immunity. 9 

•The majority appears concerned that we are giving something to a 
union which has not complied with the filing requirements of the law. 
But all we would do is look, practically, at tne situation to be remedied 
by our Order now. That amounts to ordering this employer to fulfill 
his obligation to bargain with a union which has met those requirements. 

• ••••••••• 
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fHtuteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10465 

West Texas Utilities Company, Inc., petitionee 

v. 

National Labor Relations Board, respondent 

ON PETITION TO REVIEW AND ON REQUEST FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOB THE NATIONAL LABOR RELATIONS BOARD 


COTTNTERSTATEMENT OF THE CASE 

Petitioner's brief is substantially accurate in its Statement 
of the Case. Briefly stated, the relevant facts are that the 
Union was certified as collective bargaining representative on 
August 12, 1946, and that petitioner refused to bargain with 
the Union on September 19, 1947, on November 8, 1947, and 
thereafter (Pet. Br., p. 3). 

Petitioner predicated its refusal to bargain on September 
19 on the interpretation of the General Counsel that the facili¬ 
ties of the Board were not available to the Union because 
the officers of the AFL had not filed non-Communist affidavits 
(Pet. Br., p. 4). Following the Board's reversal of the General 
Counsel's interpretation, petitioner agreed to resume bargain¬ 
ing (Pet. Br., p. 4). However, upon receiving evidence early 
in November 1947 that the Union no longer represented a 
majority of the employees, petitioner again refused to bargain 
(Pet. Br., p. 5). 

At no stage in the proceedings before the Board did peti¬ 
tioner challenge the Union's status as majority representative 


(i) 
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as of September 19,1947, the date of the initial refusal to bar¬ 
gain. On the contrary, petitioner conceded in its Answer 
that the Union had a majority at that time (J. A. 12, 26). 
Accordingly we cannot accept the implication in Petitioner’s 
Statement of the Case that the signatures to the petitions evi¬ 
dencing the Union’s loss of majority were obtained in the “sum¬ 
mer of 1947” or by “early September” (Pet. Br., p. 4). Peti¬ 
tioner thereby seeks to establish that the Union had lost its 
majority by the time of the first refusal to bargain on Septem¬ 
ber 19, but the record does not support this contention. The 
Board found that those petitions “first appeared 1 * * * dur¬ 
ing the latter part of August and the early part of September 
1947” (J. A. 75). The evidence recited by petitioner (Brief,, 
p. 45, note 23) in no way establishes that any appreciable num¬ 
ber of signatures were affixed by “early September” (cf. Pet. 
Br., pp. 44-45). As noted above, and as further developed in 
the Argument, infra, petitioner conceded before the Board that 
the Union had a majority on September 19, 1947. Hence, the 
date upon which these petitions were signed was not in issue 
before the Board and is not properly in issue here. 

SUMMARY OP ARGUMENT 

I 

Petitioner seeks to defend its refusal to bargain on Septem¬ 
ber 19, 1947, and on November 8, 1947, by arguing that it was 
under no duty to bargain because the officers of the American 
Federation of Labor, with which the Union is affiliated, had not 
at that time filed non-Communist affidavits under Section 9 
(h) of the Act. The Board properly rejected this defense, 
holding in accordance with its consistent administrative inter¬ 
pretation that a parent federation such as the A. F. L. is not a 
“national or international labor organization” within the mean¬ 
ing of Section 9 (h). 

The Board’s interpretation of “national or international 
labor organization” as excluding the A. F. L. accords with the 
customary meaning given that phrase in labor parlance. La¬ 
bor terminology has always drawn a clear distinction between 


‘AH italics in this brief, except when otherwise indicated, are supplied. 
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the local and national or international union on the one hand, 
and the parent federation on the other. There is no validity 
in the distinction petitioner seeks to draw between the terms 
“national or international union” and “national or interna^ 
tional labor organization.” They are identical. The term 
“labor organization” is the universal, generic term employed 
by the statute to refer to any type of organization in which 
employees participate for the purposes described in Section 2 
(5) of the Act. It derives its specific meaning from the spe¬ 
cific context in which it appears. As used in Section 9 (h), it 
means “national or international union”—not the AFL. The 
Board’s view is further supported by the legislative history as 
to the purpose of Section 9 (h) and by a consideration of the 
difference between the AFL and the national or international 
unions with regard to control of the collective bargaining proc¬ 
ess, which the Act in general, and Section 9 (h) in particular, 
are designed to safeguard. A contrary ruling by the Board, or 
by the courts, would not accomplish the legislative purpose of 
encouraging those units of the labor movement which engage 
in collective bargaining to rid themselves, and thereby the col¬ 
lective bargaining process, of Communist leadership. 

II 

Petitioner further defends its refusal to bargain on Septem¬ 
ber 19,1947, by claiming that it relied on an interpretation of 
the General Counsel that non-Communist affidavits were re¬ 
quired of officers of the AFL. It is well settled that reliance 
on an erroneous interpretation of the law will not avail as a 
defense for violations thereof. When Congress wishes to per¬ 
mit reliance on an agency interpretation as a defense for viola¬ 
tion of a statute it expressly so provides, but it has not done so 
here. 

HI 

Petitioner now argues that the Union had lost its majority 
by September 19, 1947. This issue is not properly before this 
Court for the reason that petitioner’s Answer conceded that the 
Union retained its majority until November 8,1947, and for the 
further reason that, in the exceptions it filed with the Board, 
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petitioner did not question the Union’s majority as of Septem¬ 
ber 19, 1947. Even assuming that the issue had been raised 
before the Trial Examiner or the Board, the evidence fails to 
establish that the Union’s majority was dissipated by Sep¬ 
tember 19,1947. The Union’s certification creates a presump¬ 
tion that it continued to represent the majority, at least until 
the loss of majority was affirmatively shown. 

IV 

Under well-settled principles, the Union’s loss of majority 
by November 8, 1947, is attributable to petitioner’s illegal re¬ 
fusal to bargain on September 19. Accordingly, the Board’s 
order requiring petitioner to bargain with the Union should be 
enforced, notwithstanding any loss of membership which the 
Union may have sustained after the original, unremedied re¬ 
fusal to bargain. 

ABGUJEENT 

Point I 

Petitioner’s refusal to bargain with the union on September 19, 
1947, violated Section 8 (a) (5) of the Act 

Petitioner concedes (Br., p. 3) that on September 19, 1947, 
it refused to bargain with the Union, notwithstanding the lat¬ 
ter’s certification on August 12, 1946, as the collective bargain¬ 
ing representative of petitioner’s employees. Petitioner con¬ 
tends, however, that it should not be held to have violated 
the Act by its refusal to bargin on that date for three reasons: 
(1) because the officers of the AFL had not filed non-Com- 
munist affidavits with the Board; (2) because even if as a 
matter of law such affidavits are not required by the Act, pe¬ 
titioner was entitled to rely upon an interpretation of the 
General Counsel that they were required; and (3) because in 
any event the Union had lost its majority by September 19, 
1947. We shall show: (1) that the statute requires the filing 
of affidavits by the officers of local and international unions, 
but not by officers of the AFL; (2) that petitioner’s reliance 
upon a contrary interpretation of the General Counsel fur¬ 
nishes no defense to its violation of the Act; and (3) that not 
only does the evidence fail to establish the Union’s loss of ma¬ 
jority by September 19, 1947, but petitioner conceded in its 
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Answer that the Union had a majority as of that date, and 
never challenged it before the Board. 

A. The filing by the officers of the International Brotherhood of Electrical 
Workers and Locals Nos. 898, 920, and 1044, of non-Communist affidavits 
satisfied the requirements of Section 9 (h) of the Act notwithstanding 
the failure of the AFL officers to file such affidavits 

Section 9 (h) of the Act provides that— 

no complaint shall be issued [by the Board] pursuant 
to a charge made by a labor organization * * *, 

unless there is on file with the Board an affidavit exe¬ 
cuted * * * by each officer of such labor organiza¬ 

tion and the officers of any national or international 
labor organization of which it is an affiliate or constit¬ 
uent unit that he is not a member of the Communist 
Party * * * 

The charge in the instant case was made by Locals Nos. 898, 
920, and 1044, affiliated with the International Brotherhood of 
Electrical Workers. The officers of the locals had filed the 
necessary affidavits, and similar affidavits had been filed by the 
officers of the International. However, the officers of the AFL, 
with which the IBEW is affiliated, had not filed affidavits. 
The Board, following its decision in Northern Virginia Broad¬ 
casters, 75 N. L. R. B. 11, held that the affidavits prescribed in 
Section 9 (h) were not required of the officers of the AFL be¬ 
cause it is a federation of unions rather than a “national or 
international labor organization” within the meaning of Sec¬ 
tion 9 (h). (Northern Virginia case, 75 N. L. R. B. at 14.) 

1. The Board?s interpretation of the meaning of the term “national or 
international labor organization ,” if reasonable, should be adopted by 
this Court 

In seeking to ascertain, the precise meaning of the term “na¬ 
tional or international labor organization,” the Board found no 
guidance in the definitions of the statute, as they do not cover 
the controlling words in question. The Board also noted that 
the “sparse legislative history” was “ambiguous.” It found, 
however, that “in ordinary labor relations parlance” the phrase 
“national or international labor organization” has “a definite 
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and almost technical meaning” and observed that it was “fa¬ 
miliar with no use of the term ‘national or international labor 
organization’ which includes parent federations such as the 
AFL or the CIO within its meaning.” Northern Virginia 
Broadcasters, Inc., 75 N. L. R. B. at 12, 13. The Board also 
found that to require officers of the parent federations to file 
non-Communist affidavits as a condition to the grant of statu¬ 
tory rights to local and international unions would not effec¬ 
tuate the intent of Congress, as revealed in the legislation his¬ 
tory of the Act, but would actually tend to defeat the Con¬ 
gressional objective of eliminating Communist influence from 
labor unions. 75 N. L. R. B. at 14-15. 

Before turning to the evidence and arguments which support 
the Board’s construction, it is important to note that the 
Board’s construction of the Act, if reasonable, is entitled to the 
“great weight” which the Supreme Court and this Court have 
repeatedly held should be given administrative interpretation. 
See, e. g., United States v. American Trucking Assns., 310 U. S. 
534, 549; Railroad Retirement Board v. Duquesne Warehouse 
Co., 80 App. D. C. 119, 149 F. 2d 507, 510, affirmed 326 U. S. 
446; Henderson v. Washington, M. & A. M. Lines, 77 App. 
D. C. 26, 132 F. 2d 729, 731, certiorari denied 318 U. S. 779; 
Agnew v. Board of Governors, 80 App. D. C. 377, 153 F. 2d 
785, 789, reversed, 329 U. S. 441. 

The Board itself recognized that the provisions of Section 
9 (h) were not entirely clear, observing that “no one can say 
* * * that Congress surely meant one thing or surely meant 
the other” (75 N. L. R. B. at 12-13). But it is precisely in 
situations like this in which the meaning of the statute is not 
free from doubt that particular weight is given the interpreta¬ 
tion placed upon the statute by the agency administering it, 
if that interpretation is reasonable. As the Supreme Court 
has stated, administrative interpretations “will not be over¬ 
turned except for very cogent reasons if the scope of the com¬ 
mand is indefinite and doubtful.” Norwegian Nitrogen Co. v. 
United States, 288 U. S. 294, 315. See also: Unemployment 
Compensation Commission of Alaska v. Aragon, 329 U. S. 143, 
153-154; Skidmore v. Swift and Co., 323 U. S. 134, 140 (Wage 
and Hour Div., Dept, of Labor); Lucas v. American Code Co., 
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280 U. S. 445, 449 (Bureau of Internal Revenue); United 
States v. Hammers, 221 U. S. 220, 228-229 (Land Office, Dept, 
of Interior); Report of Attorney General’s Committee on Ad¬ 
ministrative Procedure, Govt. Print. Off. 1941, pp. 99-100. 2 

In the succeeding sections of this brief we shall show that 
the Board’s construction of the term “national or international 
labor organization” is reasonable in that it accords with the* 
meaning of the equivalent term in labor relations parlance and 
it most reasonably effectuates the intent of Congress. Conced¬ 
ing, arguendo, that the considerations advanced in petitioner’s 
brief would support a contrary interpretation, the most that can 
be said is that they render “the scope of the command indefinite 
and doubtful” so that the Board’s interpretation should “not be 
overturned.” 

2. The varying meanings of the term "labor organization ” in the several 

sections of the amended Act 

Petitioner contends (Br., pp. 21-23) tharstatutory term such 
as “labor organization” necessarily carries the same meaning 
wherever it is used in the Act and whatever the circumstances of 
the particular case to which it is being applied. This premise, 
fundamental to petitioner’s argument, is refuted by the deci¬ 
sions of the Supreme Court which establish that the same words 
may have differing meanings within the same statute; that 
they are to be construed “to effectuate the intent of the law¬ 
makers”; and that “this meaning in particular instances is to 
be arrived at not only by a consideration of the words them¬ 
selves, but by considering, as well, the context, the purposes of 
the law, and the circumstances under which the words were 
employed. Atlantic Cleaners & Dyers v. United States, 286 
U. S. 427, 433; Helvering v. Stockholms Enskdda Bank, 293 
U. S. 84, 86, 87-88.” Puerto Rico v. Shell Co., 302 U. S. 253, 
258. Even where the term in question is specifically defined 

’This well-settled doctrine is, of course, not affected by the Labor Man¬ 
agement Relations Act. The matters cited by petitioner (Br. p. 31, n. 11) 
relate to the weight to be accorded the Board’s findings of fact when not 
directly supported by the record; they have no reference to the duty neces¬ 
sarily resting upon the Board to make interpretations of the statute in the 
first instance or to the weight to be afforded such interpretations upon 
review. 
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in the statute in question, that definition will not be con¬ 
trolling where its use would not accomplish the Congres¬ 
sional intent. Lawson v. Suwannee S. S. Co., 336 U. S. 198, 
201; 3 Farmers Irrigation Co. v. McComb, 337 U. S. 755, 764. 

A brief review of the legislative history of the term “labor 
organization” and of the several sections of the Act in which 
it appears establishes that it is used with varying meanings 
in different sections of the Act, and that while in certain sec¬ 
tions and under certain circumstances it embraces the AFL and 
CIO, in other sections and under other circumstances it does 
not. 

The statutory definition of the term “labor organization” 
was carried over verbatim from the original into the amended 
Act. 4 The original Act, of course, contained no Section 9 (h) 
requiring affidavits from officers of a “national or international 
labor organization.” Indeed the term “labor organization” in 
the original Act was used only in Sections 7 and 8. Section 7 
declared the right of employees “to form, join, or assist labor 
organizations,” while Section 8 (2) and (3) made it an unfair 
labor practice for an employer “to dominate or interfere with 

* * * any labor organization” or “by discrimination * * * 

to encourage or discourage membership in any labor organiza¬ 
tion” save under valid union security agreements “with a 
labor organization * * * representative of the employees 

* * *.” Congress therefore defined “labor organization” in 

very broad terms so as to include company unions and similar 
independent groups. See S. Rept. 573, 74th Cong., 1st Sess., 
p. 7; see also N. L. R. B. v. James H. Matthews, 156 F. 2d 706, 
707-70S (C. A. 3). 

In amending the Act Congress reenacted, substantially with¬ 
out change, the provisions of Sections 7 and 8 of the original 

1 In the Laxcson case, the Supreme Court approved the dissenting views 
of Chief Justice Groner in Natioruil Homeopathic Hospital Association v. 
Britton. 79 App. D. C. 309, 313, 147 F. 2d 561, 565, certiorari denied 325 U. S. 
S57. See 336 U. S. at 199, 201. 

‘Section 2 (5) of both the original and amended Acts reads as follows: 
“The term ‘labor organization’ means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees 
participate and which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work.” 
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Act. Consequently Congress also carried over into the amended 
Act the original broad definition of “labor organization.” But 
to apply that definition to the term “labor organization” wher¬ 
ever it appears in the amended Act would “pervert the process 
of interpretation by mechanically applying definitions in unin¬ 
tended contexts.” Farmers Irrigation Co. v. McComb, 337 
U. S. 755 at 764. 

The touchstone in statutory interpretation, then, is not the 
literal language of the statute, even when augmented by 
statutory definitions; the touchstone is ascertainment of the 
legislative intent. This is not to say, however, that statutory 
language can be ignored as an aid to statutory interpretation. 
Accordingly, we defer temporarily our discussion of the legis¬ 
lative history and other evidence establishing that the Board’s 
interpretation effectuates the legislative intent (see infra , pp. 
17-28) and show first that the term “labor organization” is used 
with varying meanings in the amended Act, that in certain 
sections the term does not refer to parent federations such as 
the AFL, and that in Section 9 (h) the term is used in the 
sense of “labor union.” 

As pointed out above, the term “labor organization” was 
broadly defined to include company unions and other small 
independent groups of employees. When Congress provided 
in Section 8 (a) (2) that employers were not to “dominate or in¬ 
terfere with” any labor organization, Congress was referring to 
company unions. It cannot be seriously contended that Con¬ 
gress was confronted with the problem of employers dominating 
the parent federations. In Section 8 (a) (2), therefore, the 
term “labor organization” should not normally be construed 
as embracing the parent federations. Similarly the provision 
in Section 7 that employees were free “to form, join, or assist 
labor organizations” did not refer to the AFL and CIO since 
those federations do not admit individual employees to mem¬ 
bership but are, as their names imply, a federation or congress 
of unions. 

That Congress was by no means consistent in its use of the 
term “labor organization” appears from the very examples 
cited by petitioner. Thus petitioner relies (Br., pp. 15-16) on 
Section 304, where in prohibiting certain political contributions 
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from “any labor organization” Congress spelled out the defini¬ 
tion of “labor organization” in the terms used in Section 2 (5). 
In Section 304 Congress intended the term “labor organiza¬ 
tion” to embrace the parent federations. This appears from 
the express language of the section, as well as from its purpose, 
and from the legislative history, cited by petitioner (Br., p. 16). 
Yet, as petitioner itself points out (Br., p. 24), although Con¬ 
gress also intended to refer to the parent federations in Section 
10 (c), there it used the phrase “labor organization national or 
international in scope.” Once again, the meaning and scope 
of the term must be ascertained from the purpose of the pro¬ 
vision and from its legislative history, as petitioner’s brief 
tacitly recognizes (Br., p. 24, n. 7). 

Petitioner’s contention that the term “labor organization” 
as used in Section 9 (h) necessarily embraces the parent fed¬ 
erations is therefore untenable. Not only is petitioner labor¬ 
ing under a misapprehension of the rules of statutory con¬ 
struction, not only is it “mechanically applying definitions in 
unintended contexts,” but in this very statute the term “labor 
organization” is used with varying meanings, and petitioner’s 
own examples show that Congress occasionally used clarifying 
language such as “national or international in scope” when 
it intended specific reference to the AFL and CIO. Indeed, 
applying petitioner’s own logic, since the phrase “labor organi¬ 
zation national or international in scope” includes the AFL 
and CIO, it would follow that the different phrase “national or 
international labor organization” has a different meaning and 
does not include them. See 50 Am. Jur., Statutes, sec. 274. 
But the question whether the AFL and CIO are included within 
the scope of Section 9 (h), like most questions of statutory con¬ 
struction, does not lend itself to ready decision by application 
of some rule-of-thumb principle. What is required instead is 
an understanding of the legislative intent. Since that intent 
here was to strike at communism in the labor movement and 
to eliminate Communist misuse of the collective bargaining 
process (see infra, pp. 21-22), the meaning of the term “national 
or international labor organization” must be that given it in 
the labor movement, with particular reference to the role of 
such “national or international labor organizations” in collec- 
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tive bargaining. In that context, as we shall now demonstrate, 
the concept of “national or international labor organization” 
does not refer to parent federations but rather to such inter¬ 
national unions as the IBEW. 

3 . The term "national or international labor organization” does not embrace 

the parent federations 

a. The term “national or international labor organization” as used in common labor parlance 

does not include the parent federations 

The rule of statutory construction applicable here is that, 
in the absence of a clear legislative intent to the contrary 
“Congress will be presumed to have used a word in its usual 
and well-settled sense.” United States v. Stewart, 311 U. S. 
60, 63; see also, Deputy v. DuPont, 308 U. S. 488, 498; Old 
Colony R. Co. v. Commissioner, 284 U. S. 552, 560. In ac¬ 
cordance with this rule of construction, the Board in the North¬ 
ern Virginia case, supra, relied upon the usual and well-settled 
construction of the term “national or international” labor or¬ 
ganization in determining whether the great parent federa¬ 
tions fell within the scope of Section 9 (h). It found that the 
term has “a definite and almost technical meaning” which is 
the usual and well-established import of the term in labor rela¬ 
tions parlance. The Board concluded that “every definition 
or description of the structure'of these two federations clearly 
indicates that the A. F. L. and the C. 1.0. are different from ‘na¬ 
tional’ or ‘international’ labor organizations.” (75 N. L. R. B. 
at 13). 

The views expressed by impartial authorities in the field 
demonstrate that the term “national or international” labor 
organization has a definite and well-settled meaning, and that 
the parent federations are not within its scope. Authoritative 
writers in the field of labor economics regularly observe the 
clear distinction between “national or international” labor or¬ 
ganizations on the one hand, and the parent federations 
(A. F. L. and C. I. 0.) on the other. See, for example, Philip 
Taft, Economics and Problems of Labor (Stackpole Sons, 1942) 
p. 494: 

The most important unit in the American Labor 
movement—both AFL and CIO—is the national or in¬ 
ternational union. An international union is so desig¬ 
nated because it frequently has locals in Canada and in 
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Mexico. It is the unit of structure and of government; 
and it is the body that controls the jurisdiction. * * * 
It should be remembered that the international is made 
up of locals which are its constituent and subordinate 
elements. The structure of the international union is 
usually determined by a number of conditions, such as 
time of organization, leadership, changing processes, 
and needs for adjustment to technological change. In¬ 
ternational unions, regardless of their affiliation or non¬ 
affiliation with other central bodies, are the dominant 
groups in the American Labor movement. 

Lloyd G. Reynolds in Labor Economics and Labor Relations 
(Prentice-Hall, Inc., 1949), clarifies the distinction by an il¬ 
luminating illustration in the field of international relations. 
He states, p. 143: 

The national unions are not members of the AFL or 
CIO in the sense that Minnesota is a part of the United 
States. Their position is similar to that of individual 
countries within the United Nations. The AFL or CIO 
executive council corresponds roughly to the U. N. Se¬ 
curity Council. Each major union has a veto power 
and can prevent any action adverse to its interests. It 
is a serious problem for the labor federations, as it is for 
the U. N. to find useful activities which will not break 
up the organization by causing internal strife among 
the members. 

Florence Peterson in her book American Labor Unions 
(Harper and Brothers, 1945) notes (p. 41) that “the constit¬ 
uent and autonomous units which make up the bulk of or¬ 
ganized labor are the national and international unions,” and 
adds (p. 57): 

The International unions are the autonomous, self- 
governing units of the labor movement. Even though 
an International is affiliated with a larger body such as 
the American Federation of Labor or the Congress of 
Industrial Organizations, it retains its independence as 
a self-governing organization so far as its internal affairs 
are concerned. Even with respect to outside activities, 
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an affiliated union exercises wide latitude. It may, for 
instance, on its own initiative sponsor political pro¬ 
grams and legislative measures so long as such endorse¬ 
ments do not violate the fundamental principles and 
policies of the general labor movement with which it is 
affiliated. 

The one major restriction placed upon affiliated 
unions is that they shall confine themselves to the 
trade jurisdiction assigned them by their federated 
bodies * * *. 

The same distinction between the terms “national and inter¬ 
national” and “federation” is made by other authorities in the 
field. Thus, John A. Fitch in The Causes of Industrial Unrest 
(Harper and Brothers, 1924), states (p. 99): “The [A. F. L.], 
as the name implies, is a federation of the national and inter¬ 
national unions.” Jack Barbash, in Labor Unions in Action 
(Harper and Brothers, 1948), states (pp. 28-29): 

The meaningful story of the American Labor move¬ 
ment is essentially the story of the international unions. 
The international union on the whole is a self-contained 
unit. Without the international unions, the federa¬ 
tions have no meaning and not much substance. The 
reverse is not true. The international unions can and 
have functioned without affiliation to the federations. 

And Albion G. Taylor observes in Labor Problems and Labor 
Law (Prentice-Hall, Inc., 1938) at pp. 69-70: 

The national or international union is a federation 
composed of locals in a given craft or industry in the 
United States, sometimes including those in Canada 
and Mexico. The constituent “nationals” of the Ameri¬ 
can Federation of Labor are powerful, sovereign bodies, 
creating locals by charter at will, and revoking them 
likewise, reserving the power to suspend or otherwise 
discipline locals, calling strikes, and bargaining. They 
are the independent groups of which the American Fed¬ 
eration of Labor is but a confederation or alliance. 

See also Clyde E. Dankert, Contemporary Unionism (Prentice- 
Hall, Inc., 1948), p. 104: “As in the A. F. of L., the most im- 
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portant units in the C. I. 0. are the nationals and inter¬ 
nationals.” 

That the term “national or international labor organiza¬ 
tion” does not embrace the parent federations is further estab¬ 
lished by those authorities who have commented upon the 
difference in basic organization between the federations and 
their national and international affiliates and the resultant lack 
of control by the federations over those affiliates. See, for 
example, Scott, Clothier, Spriegel, Personnel Management, 4th 
Edition (McGraw-Hill Book Co., 1949), pp. 543-544: 

The* AFL is a relatively loose federation of national 

JL M. #. 

unions. 

The loose federation gives the AFL relatively little 
control over its member international unions. This is 
particularly true when the international is large enough 
to go its way alone. 

Or, as stated by Professor Carroll Daugherty in Labor Prob¬ 
lems in American Industry, 5th Edition (Houghton, Mifflin 
Co., 1941), p. 371: 

At the end of 1940, the structure of the C. I. 0. was 
not dissimilar to that of the A. F. of L. The backbone 
of the organization, as with the AFL, was made up of 
the loosely federated national unions. 

Other writers in the field support the same view of the loosely 
knit structure of the C. I. 0. and A. F. L. 5 in contrast to the 
highly integrated organization of each of the national and inter¬ 
national unions which combine to form these federations. 

‘“The American Federation of Labor is a federation. It is a group of 
unions banded together for the purpose of achieving certain purposes, but 
it is a group in which the chief members retain virtually complete control 
over their own affairs.” Clyde E. Dankert, Contemporary Unionism (Pren¬ 
tice-Hall, Inc., 1048), p. 56. 

“As in the A. F. of L. the most important units in the CIO are nationals 
and internationals.” Ibid., p. 104. 

“Structurally the American trade-union movement is made up of local 
unions, district federations, and national and international organi¬ 
zations. • • • 

“The [AFL], as the name implies, is a federation of the national and 
international unions. It has no power over the affiliated bodies except 
the power of expulsion. This does, of course, enable the Federation to 
wield a considerable influence because in a measure expulsion means being 
read out of the labor movement, and that is a serious thing particularly for 
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While the authorities generally speak of national or inter¬ 
national “unions’' rather than “labor organizations,” the dif¬ 
ference is, as we shall show, only stylistic. The one is the word 
of art of the economists and the other that of the Congress. 

b. The history and practice of unions establish that the term "national or international 
labor organization" does not include the parent federations 

Trade-union history and practice also point up the dis¬ 
tinction so generally recognized by the labor economists. Per¬ 
haps the most persuasive evidence of the independent and 
autonomous character which sets the national and inter¬ 
national labor organizations apart from the parent federations 
of which they are members is to be found in the nature and 
effect of the schisms that have occurred in the past. Thus, for 
example, the United Mine Workers of America, a powerful 
force in the CIO at one time, and in the AFL before and after 
that period, is presently functioning as a successful inter¬ 
national labor organization, independent of both federations. 0 
Likewise, the International Association of Machinists, formerly 
one of the most potent members of the AFL, dissociated itself 
from the parent federation in 1946 and has continued as an in¬ 
dependent international with a membership of well over a half 
million. 7 These two examples alone underscore the funda- 

a weak union. The Federation, however, attempts to exercise authority over 
its constituent members only with respect to the relationship of one to 
another. So far as the Federation is concerned, each affiliated union is 
snpreme in its own field. The doctrine of trade autonomy is a basic one 
with the American Federation of Labor.” John A. Fitch, The Causes of 
Industrial Unrest (Harper and Brothers, 1924), pp. 98-99. 

“It [the AFL) is essentially a federation of unions and not of individual 
members. It is a union of unions.” Albion G. Taylor, Labor Problems and 
Labor Law (Prentice-Hall, Inc., 193S), p. 69. 

Cf. Florence Peterson, American Labor Unions, Harper and Brothers, 
1945, p. 41. 

* Millis and Montgomery, Organized Labor, McGraw-Hill Book Co., 1945, 
pp. 214, 220. 

Report of the Proceedings of the 67th Convention of American Federation 
of Labor, Nov. 15-22,1948, Cincinnati, Ohio, p. 42. 

' Report of the Proceedings of the 65th Convention of the Amerioan Fed¬ 
eration of Labor, Oct. 7-17,1946, Chicago, Illinois, pp. 7S-S4. 

Twenty-first Convention, Grand Lodge, International Association of Ma¬ 
chinists, Proceedings, Oct. 29 to Nov. 7, 1945, New York, N. Y., p. 14. It is 
to be noted that on an earlier occasion in 1943, the IAM withdrew from the 
AFL. It returned shortly thereafter, not on its own urging, but at the 
request of the parent federation and with the assurances of its president 
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mental functional difference between parent federations and 
their national and international affiliates. They demonstrate 
the validity of the observation that “without the international 
unions, the federations have no meaning and not much sub¬ 
stance. The reverse is not true. The international unions 
can and have functioned without affiliation to the federations.” 
supra, p. 13. 

The sharp contrast drawn by the writers between the lack 
of control which the parent federation exercises over the funda¬ 
mental operations of the nationals and internationals and the 
close supervision and control which the latter generally exercise 
over the affairs of their constituent locals is most significant 
here. Not only does it establish that the A. F. L. and the C. 1.0. 
are quite different from “national or international labor or¬ 
ganizations” but it also demonstrates that this particular dif¬ 
ference lies in the control of the collective bargaining relation¬ 
ship with which Congress was concerned in the Labor Manage¬ 
ment Relations Act, particularly in Section 9 (h). Thus for 
example Article XVII, Section 7 of the Constitution of the In¬ 
ternational Brotherhood of Electrical Workers (1947 ed.), the 
International union with which the charging party before the 
Board in these proceedings is affiliated, provides that all agree¬ 
ments made by a local union must be approved by the Inter¬ 
national's President, and that if necessary he may make such 
corrections as are required to conform to the International’s 
policy. The control thus vested in the International extends 
as well to any by-law or rule of the local, or jurisdictional con¬ 
troversy to which the local may be a party. Article IX, Sec¬ 
tions 6 and 7, empowers the International’s Executive Council 
to suspend or revoke the local’s charter, or to take charge of its 
affairs when it is deemed “necessary to protect or advance the 
interests of its members and the IBEW;” and Article XVII, 
Section 13, requires that strikes may be called by a local only 
after approval by the International’s president. In contrast, 
the Constitution of the A. F. L. (1946 ed.) does not speak of 

that the federation would do everything possible to adjust the jurisdictional 
dispute which caused the fracture, /bid., p. 10. 

U. S. Bureau of Labor Statistics, Directory of Labor Union a in the U. S. 
Govt. Printing Off., 194S, p. 32. 
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the A. F. L. as engaging in collective bargaining, authorizing 
strikes, or otherwise controlling the affairs of its affiliated 
national and international unions or their member locals. 
Instead, it states as one of its objectives (Art. II, Sec. 2): “The 
establishment of National and International Trade Unions, 
based upon a strict recognition of the autonomy of each trade , 
and the promotion and advancement of such bodies” (em¬ 
phasis supplied). And similarly Article IX, Section 5 recog¬ 
nizes this lack of control by declaring— 

While we recognize the right of each trade to manage 
its own affairs, it shall be the duty of the Executive 
Council to secure the unification of all labor organiza¬ 
tions, so far as to assist each other. 

Certainly this policy of assisting the affiliated autonomous na¬ 
tionals and internationals is far removed from the policy of 
control exercised by the IBEW over its locals and their officers 
in such vital matters as the approval of strikes, negotiations of 
bargaining agreements, and the conduct of affairs of the locals 
and individual members.* The full significance of this dif¬ 
ference in purpose becomes particularly apparent in the light 
of the Congressional objective in requiring the non-Communist 
affidavits, see infra, pp. 21-28. 

c. Congress in using the term "national or international labor organization” understood 
that it referred to national and intematioal unions and that it did not include parent 
federations 

We have seen that authorities in the field of labor economics 
recognize that the well-settled and generally accepted mean- 

* Petitioner cites (Brief, p. IS) Art. IX, Sec. 4 of tbe AFL Constitution as 
an example of the parent federations’ direct dealing with employers in 
matters affecting bargaining between the employers and the affiliated inter¬ 
nationals. The Section referred to reads as follows: 

"The Executive Council shall also prepare and present to the convention, 
in printed form, a concise statement of the details leading up to approved 
and pending boycotts (and all matters of interest to the convention), and 
no endorsement for a boycott shall be considered by the convention except 
it has been so reported by the Executive Council.” 

A reading of the section clearly shows that neither dealings by the AFL 
with employers, nor AFL control over the affiliated nationals is contem¬ 
plated. Here again, by the "unification of all labor organizations” referred 
to in the succeeding section of the constitution, quoted in the text above, 
we have an example merely of the assistance which the AFL seeks to provide 
to its affiliates, through their common efforts in an assembled convention. 
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mg of the term “national or international” labor organization 
does not embrace the parent federations, and that their view 
of the meaning of the term is supported by the sharp differences 
in function, purpose, and control which exist between the parent 
federations on the one hand and their affiliated nationals and 
internationals on the other. Congress was fully aware of the 
usual meaning in labor parlance of the term “national or in¬ 
ternational labor organization” and there is no evidence that it 
was confused by the distinction between federations on the 
one hand and national and international labor organizations 
on the other. 

Thus, House Report No. 245,80th Cong., 1st Sess., submitted 
by Representative Hartley, sponsor of the bill, observes 
(p. 38): 

At least 11 great national unions and a large number 
of local unions seem to have fallen into the hands of 
Communists, although in every case Communists ap¬ 
pear to comprise only a very small minority of the 
membership. 

This language, by referring to “11 great national unions,” does 
not appear to refer to the parent federations, but rather to 
the large number of recognized national unions which are them¬ 
selves affiliated with the parent federations. The same report 
also refers to the new Act as providing “that the new Board 
shall not certify as bargaining agents for workers unions 
whose officers are Communists” [id., p. 10]—language not 
ordinarily applicable to the A. F. L. or C. I. 0., which 
generally are not regarded as “unions” and in the usual 
case are not themselves certified as bargaining agents. 9 At 
another point the same report refers to “labor organizations 
having Communists” (p. 5), but immediately prior thereto it 
refers to another provision of the new Act protecting “labor 
organizations which are not affiliated with one of the national 
federations.” The implication is that the House understood 
the term “labor organization” as used in Section 9 (h) of the 
Act not normally to include the national federations. 

This same congressional understanding is evident from the 
consideration given to proposals dealing with industry-wide 


’Where the A. P. L. or C. I. O. would be certified as bargaining agents, 
the Board requires their compliance with Section 9 (h). See p. 26, infra. 
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bargaining. While these proposals were not included in the 
final enactment, they nevertheless serve to show that both the 
Senate and the House plainly distinguished between the parent 
federations and the nationals and internationals and used spe¬ 
cial and different language to identify each. The proposed 
Senate amendment stated (Senate Report No. 105 on S. 1126, 
SOth Cong. 1st Sess., p. 51): 

The term “representatives” whether used in the singu¬ 
lar or plural means any individual or a labor organiza¬ 
tion irrespective of whether or not it is a constituent unit 
of or an affiliate of an organization, national or inter¬ 
national in scope, composed solely of employees of one 
employer, or of employees employed in the same metro¬ 
politan district or county by different employers. 
[Italics supplied.] 

Similarly, the House version (H. R. 3020, as reported April 
11, 1947, Sec. 9 (b)), after making similar provisions designed 
to restrict multiple-employer bargaining stated that 

Nothing in this paragraph shall prevent any repre¬ 
sentatives from being affiliated or associated directly or 
through a federation, association, or parent organization 
with representatives of employees of competing em¬ 
ployers # * *. 

It is clear once again that when Congress intended to refer 
specifically to the AFL or CIO it described them either as labor 
organizations “national or international in scope” or as “fed¬ 
erations” or “parent organizations.” 

Furthermore, the use of the term “national or international 
labor organization” in Section 9 (f), 10 which provides for the 

50 (f) No investigation shall be made by the Board of any question affect¬ 
ing commerce concerning the representation of employees, raised by a 
labor organization under subsection (c) of this section, no petition under 
section 9 (e) (1) shall he entertained, and no complaint shall be issued 
pursuant to a charge made by a labor organization under subsection (b) of 
section 10, unless such labor organization and any national or international 
labor organization of which such labor organization is an affiliated or con¬ 
stituent unit (A) shall have prior thereto filed with the Secretary of Labor 
copies of its constitution and bylaws a report, in such form as the Secretary 
may prescribe, showing— 

* * * * * 

“(4) the initiation fee or fees which new members are required to pay or 
becoming members of such labor organization; 

876961—50 - 4 



20 


filing of financial and other information with the Secretary 
of Labor, presents convincing evidence that the term as Con¬ 
gress intended it to be applied refers to national or international 
unions, and not to the parent federations. As the Board noted 
in its decision in Northern Virginia Broadcasters (75 N. L. R. B. 
at 14), “most of this information [required by Section 9 (f)] 
can have no application to the two major federations.” Thus, 
the AFL has no individual members; so that the provisions 
having to do with dues and initiation fees and a statement of 
the labor organization’s internal structure such as appointment 
of stewards, benefit plans, strike authorization, and bargaining 
policies and procedures, are in no manner applicable to the 
parent federation. As the Board stated (75 N. L. R. B. at 14, 
note 10): 

[The parent federations] charge no initiation fees or 
dues, do not concern themselves with qualifications for 
membership in their affiliated internationals, play no 
direct part in bargaining, do not authorize strikes. On 
the other hand, local and international unions are di¬ 
rectly concerned with all these matters. Clearly this 
provision cannot have been drafted with the national 
federations in mind. 

Thus the legislative history furnishes affirmative support for 
the presumption that Congress used the term “national or in¬ 
ternational labor organization” as the statutory equivalent of 
the term “national or international union,” and that it intended 
to accord to that statutory language the usual and well-settled 
meaning of its equivalent in trade-union nomenclature. We 
turn then to our further contention that the intent of 

••(.I) the regular dues or fees which members are required to pay in order 
to remain members in good standing of such labor organization; 

‘*(6) a detailed statement of, or reference to, provisions of its constitution 
and bylaws showing the procedure followed with respect to (a) qualifica¬ 
tion for or restrictions on membership, (b) election of officers and stewards, 
(c) calling of regular and special meetings, (d) levying of assessments, 
(e) imposition of fines, (f) authorization for bargaining demands, (g) 
ratification of contract terms, (h) authorization for strikes, (i) authori¬ 
zation for disbursement of union funds, (j) audit of union financial trans¬ 
actions, (k) i»articipation in insurance or other benefit plans, and (1) ex¬ 
pulsion of members and the grounds therefor 

• • * * • 
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Congress to strike at Communism in the labor movement 
tends to be accomplished by the interpretation which the Board 
has given to Section 9 (h), whereas a different construction 
tends to frustrate that purpose. 

4. Congress' purpose in Section 9 (h) was to prevent Communist-led, unions 
from frustrating the statutory policy by subverting the bargaining 
process. The Board’s interpretation effectuates that intent 

Congress enacted Section 9 (h) as a response to the evidence 
before it that Communist-led unions called politically moti¬ 
vated strikes and otherwise subverted the collective bargaining 
process to serve the interests of a foreign power. It therefore 
undertook to deny the benefits of the Act to such unions. This 
purpose was clearly stated by Senator McClellan, the sponsor 
of Section 9 (h) (93 Cong. Rec. 4894): 

* * * a small minority of Communists are able to 
infiltrate into these organizations, and by the processes 
under which they operate they are able to rise, and they 
have risen, in some unions to official positions. * * * 

if they rise to positions of power as officers in labor 
organizations, then, w’ith the law that we enact, invest¬ 
ing certain powers in labor organizations, such as the 
power of collective bargaining, and other powers and 
rights that we have legislated and invested in them, we 
are simply placing the power and authority and the 
sanction of law behind men who are in those positions, 
giving them authority to bargain collectively, to deal 
with management of industry, and thus wield a greater 
influence in the economic and political life of the Nation. 

See also House Report No. 245, 80th Cong., 1st Sess., p. 10: 

The bill provides that the new Board shall not certify 
as bargaining agents for workers unions whose officers 
are Communists. 

This common understanding that the non-Communist affi¬ 
davits were designed to withhold the statute’s protection from 
unions led by Communists and thereby to assure realization of 
the statute’s basic objective, bona fide collective bargaining, 
was repeated by Senator Taft in a radio address following the 
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President’s veto of the bill and before its final enactment 
(93 Cong. Rec. 3043A): 

We have merely required that every officer of a labor 
union seeking certification must file an affidavit that he 
is not a member of the Communist Party. 11 

And many other members of both Houses evidenced their 
understanding that Section 9 (h) was aimed at Communist 
frustration of the national policy of preventing strife and im¬ 
proving working standards by encouraging bargaining. See, 
e. g.. the remarks of Representative Madden, 93 Cong. Rec. 
6385; Congressman Lesinski, 93 Cong. Rec. 7345; Senator 
Morse. 93 Cong. Rec. 5109; Senator Murray, 93 Cong. Rec. 
6505. 

Significant in establishing that the Board properly construed 
and effectuated the Congressional intent in holding that officers 
of the parent federations were not required to file non-Com- 
munist affidavits is the report of the Joint Committee on 
Labor-Management Relations, appointed by Congress to study 
and report upon the functioning of the Taft-Hartley Act. 12 
This committee carefully reviewed and analyzed the Board’s 
early decisions under the amended Act and specifically sum¬ 
marized the Board’s findings and conclusions in the Northern 
Virginia Broadcasters case. (Report of Joint Committee on. 
Labor-Management Relations, Senate Report No. 986, Part 1, 

11 See also Senator Taft’s supplementary analysis of the Conference Bill 
(93 Cong. Ilec. 6860) in which he stated that “there is no delay unless an 
officer of the moving union refuses to file the affidavit required.” 

That Senator Taft understood the Act as not requiring affidavits from 
the officers of the parent federations is fully established by his [public 
statement following the Board decision in the Northern Virginia Broad- 
rasters case, supra. Senator Taft stated that the decision was “certainly 
not in conflict with the intention of Congress” (New York Times, Oct. 8, 
1947. p. 6). and added that the Board’s ruling would lead to general accept¬ 
ance of the non-Communist provision (New York Herald Tribune, Oct. 8, 
1947. p. 18). 

Petitioner suggests (Br., p. 29, n. 10) that the report of this committee 
is not an appropriate source from which to ascertain the intent of Con¬ 
gress. This Court has recently recognized that approval by this committee 
of a Board practice is significant as an expression of Congressional ap¬ 
proval. Herzog v. Parsons, No. 10396, decided February 20, 19T>0. See also 
Norwegian Nitrogen Co. v. United States, 2SS U. S. 294, 313. 


23 


p. 11; id. Part 3, jDp. 36-37.) But in contrast to the com¬ 
mittee’s criticisms and suggestions respecting certain aspects 
of the operation of the new statute, it expressed no adverse 
views on the Northern Virginia decision, and did not in its 
recommendations for future amendments to the Act suggest 
any change in the language of Section 9 (h) which would have 
the effect of overruling the Board’s interpretation (id. Part 3, 
pp. 42-43, 44). 

Overwhelming evidence thus supports the Board’s con¬ 
clusion, expressed in Northern Virginia Broadcasters, 75 N. L. 
R. B. 11,14-15, that Section 9 (h) was designed— 

to compel those union leaders who were actually Com¬ 
munists or adhered to Communist doctrines to run the 
risk of a prosecution for perjury, or else forfeit the privi¬ 
lege of using the Board’s machinery to advance the 
interests of the local, national or international unions of 
which they were officers. * * * The assumption is 

that if the facts are made known through this filing 
procedure, union members, provided they can reasonably 
be expected to have the power to do so, will soon remove 
Communists from leadership rather than allow them¬ 
selves to be precluded from enjoying the benefits of 
the Act. 

Having thus stated the underlying purpose of Congress, the 
Board quite properly considered what would be the effect upon 
this purpose of requiring non-Communist affidavits from the 
parent federations. The Board pointed out (75 N. L. R. B. 
at 15-16) that if it were to hold that the statute required such 
affidavits, then— 

if one officer of the AFL or CIO fails to comply, not a 
single complying local or international union within that 
federation can derive any benefit from its own clean 
hands. In consequence there being no conceivable ad¬ 
vantage to such unions in bothering to comply with 
Section 9 (h), they would be no better off than labor 
organizations that might be unable to comply because 
of the actual presence of Communist officers. The 
latter would be under no pressure to stand up in the 
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spotlight and be counted; the individual members of 
these unions, in turn, would lose all incentive to 
eliminate such officers in order to enjoy the fruits of 
compliance. And employers would find the Board’s 
machinery unavailable to handle controversies which, 
though normally brought to our attention by labor 
organizations, require peaceful resolution for these 
employee’s [szc] own sake. Nothing it seems to 
us, could play more readily into the hands of dissension¬ 
seeking Communist leadership. We cannot believe that 
Congress intended any such paradoxical result. 

To require the officers of the parent federations to file non- 
Communist affidavits would tend to frustrate, rather than to 
advance, the Congressional purpose of eliminating Communist 
influences from labor unions, and particularly from the bar¬ 
gaining process. 13 

“The Board’s interpretation did in fact further accomplishment of the 
statutory objective. Before the Board’s decision in Northern Virginia 
Broadcasters, supra, where the Board first announced the interpretation 
that the parent federations were not within the purview of Section 9 (h), 
overruling the position taken by the General Counsel, there had been little 
or no compliance by labor organizations and their officers with the require¬ 
ments of Section 9 (g) and 9 (h). After the decision there was a rush of 
labor organizations and their officers to comply with the requirements of 
the sections. Thus it was noted in the report of the Joint Congressional 
Committee created by Section 401 of the Act (Joint Committee on Labor 
Management Relations, SOth Cong. 2d Session, Senate Report No. 986, Part 1, 
Govt. Print. Off., 194S, p. 10) that as of February 29,1948— 

“140 international and national unions had complied with the non-Com- 
munist-affidavit requirement. Included among these were 78 of the AFL’s 
105 internationals and 27 of the CIO’s 41 national or international organi¬ 
zations. In addition, there were 35 unafflliated labor organizations which 
had complied, including such well-established, and large organizations as 
the International Association of Machinists. The Board’s statistics show 
that 974 officers of AFL international organizations, 206 officers of CIO in¬ 
ternational unions, and 319 officers of independent national or international 
unions had filed affidavits. With respect to local unions, the report showed 
that 3,192 locals of internationals affiliated with the AFL have complied 
with the affidavit requirement, as well as 421 local unions of internationals 
affilia ted with the CIO and 694 locals of unaffiliated labor organizations. A 
total of 41.34S affidavits were filed by local union officers, of which 29,171 
were by officers of AFL affiliates, 3,596 by officers of CIO affiliates, and 
5,681 by officers of independent labor organizations.” 

Since then (February 29, 1948) many more local, national and interna¬ 
tional unions and their officers have complied with the requirements of the 
Sections in question. As a matter of fact, as stated by the Committee (op. 
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Particularly significant in this respect is the role played by 
the officers of the international unions in collective bargaining 
as contrasted with the nonparticipation in such bargaining 
of the officers of parent federations. As is apparent, both from 
the language of Section 9 (h) and from the argument support¬ 
ing its adoption (see supra, pp. 21-22), Congress was concerned 
with union officers who called politically motivated strikes and 
otherwise subverted the bargaining process. But the union 
officers who are actually in a position either to prevent strikes 
or to subvert bargaining are not the officers of the parent fed¬ 
erations who play no role in bargaining (see pp. 16-17, supra ) 
but rather the officers of the internationals who do have direct 
control. Moreover, the officers of the parent federations do not 
control the officers of the locals or the internationals. The offi¬ 
cers of the internationals do, however, maintain direct control 
over the officers of the local. See, e. g., Article XVIII, Section 
19 of the Constitution of the I. B. E. W. which requires officers 
of locals to surrender all books, papers, and property of the local 
to the International President at the latter’s demand. There 
was thus every reason for Congress to require officers of inter¬ 
nationals to file non-Communist affidavits, but no comparable 
reason for requiring affidavits from the officers of parent federa¬ 
tions. Furthermore, as the Board observed (75 N. L. R. B. at 
15), the officers of the parent federations— 

are, with few exceptions, likewise officers of the auton¬ 
omous international unions. In the latter capacity they 
have a strong incentive to comply with Section 9 (h); 
if they fail to do so, their own internationals lose the 

cit.), one of the effects of the Act, as administered by the Board, has been 
that there are few national or international labor organizations which have 
not complied with those sections. The spotlight of publicity is now trained 
upon them and the pressure upon their membership to eUminate their 
communistic leaders is well nigh irresistible. This pressure would be non¬ 
existent if each labor leader could point to some officer of the parent fed¬ 
eration as having failed to comply with Section 9 (h) of the Act. 

In other words, the Board’s judgment that the Congressional objective 
could more effectively be achieved by excluding the parent federations, such 
as the American Federation of Labor and the Congress of Industrial Organi¬ 
zations, from the definition of national or international labor organizations 
as used in Sections 9 (f), 9 (g) and 9 (h) has proved to be correct 
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benefits of the Act. It is at this point that the shoe 
will, and should, pinch any top leaders of labor who 
choose not to comply. But, absent any impressive evi¬ 
dence to the contrary, we question whether Congress 
intended to take the further step of letting the action 
of those international officers who happen also to be 
members of the governing body of a parent federation 
determine the fate of the members of a wholly different 
international labor organization, all of whose local and 
international officers have complied in full. Control is 
too slight; the relationship is too remote. 

The Board’s conclusion that the affidavits are not required 
of the officers of parent federations is particularly appropriate 
in the light of Congress’ concern, discussed above, to foster col¬ 
lective bargaining and preserve it from Communis^fomented 
disruption. For, as we have seen (pp. 16-17, supra) the parent 
federations do not normally participate in actual bargaining. 
When a parent federation does participate in or control collec¬ 
tive bargaining. 14 the Board regards it as an international and 
requires its officers to file the Affidavits. The Board clearly 
outlined this distinction in its 13th Annual Report to Congress 
(Govt. Printing Off. 1949, p. 24), stating that: 

* * * the AFL or the CIO may be subject to the 
filing requirements of the act when, in a particular situa¬ 
tion it exists for the purpose of dealing with an em¬ 
ployer in collective bargaining and it seeks recognition 
for such purpose, or when it organizes and grants 
charters to directly affiliated local and Federal labor 
unions, and there is no intervening national or inter¬ 
national union with which the local is affiliated. 

Matter of S. W. Evans & Son (75 N. L. R. B. 811); 
see also Board Member Murdock’s special concurrence 

14 The temporary nature of such an arrangement as this is demonstrated 
by Article IX, Constitution of the American Federation of Labor, 1946 ed., 
which provides that the Executive Council of the AFL shall organize Fed¬ 
eral Labor Unions, “and connect them with the Federation until such time 
as there is sufficient number to form a National or International Union, when 
it shall be the duty of the President of the Federation to see that such 
organization is formed.” 
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in Matter of Northern Virginia Broadcasters, Inc., 
Radio Station WARL, supra, and Matter of Scherdey 
Distilleries, Old Quaker Division (77 N. L. R. B. 468), 
as to the relationship between a Federal labor union 
and the AFL. 

See also American Optical Co., 81 N. L. R. B. 453; 13 American 
Laundry Co., 81 N. L. R. B. 534. 

But in the vast majority of cases, as in the instant case, the 
parent federation plays no role in collective bargaining. The 
International Brotherhood of Electrical Workers, when it ap¬ 
proves the agreements reached by its subordinate locals, is an 
autonomous body and responsible to no higher authority for 
the conduct of its own or its constituent’s collective bargaining 
negotiations or agreements. This is manifest from a reading 
of Article XVII, Section 7 of the I. B. E. W. Constitution which 
places final approval of agreements in the International Presi¬ 
dent. Indeed, in only one place in the entire body of the 
IBEW Constitution is it shown that the International is even 
affiliated, that is to say, associated, with the AFL, and there 
(Article XXVIII, Section 1) only as a matter of outlining trade 
jurisdiction by reference to the AFL charter which the inter¬ 
national holds. In the field of collective bargaining where 
Congress sought to eradicate the evils of Communism the 
IBEW’s authority is absolute. 

Congress’ particular concern with the processes of collective 
bargaining, and the appropriateness of the Board’s determina¬ 
tion to require Section 9 (h) affidavits from a parent federa¬ 
tion only when it performs a function relating to collective 
bargaining, are further demonstrated by a consideration of Sec¬ 
tion 2 (5) of the Act. That section defines the term “labor 
organization” as used in the Act to mean 

any organization of any kind, or any agency or employee 
representation committee or plan, in which employees 
participate and which exists for the purpose, in whole 
or in part, of dealing with employers concerning griev- 

“ The Board’s view is fully stated in its decision in the American Optical 
case, pertinent excerpts from which are reprinted as Appendix A to this 
brief, pp. 39-45, infra. 
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ances, labor disputes, wages, rates of pay, hours of em¬ 
ployment, or conditions of work. 

Under that definition it would seem that the “national or inter¬ 
national labor organization” referred to in Section 9 (h) is an 
organization “dealing with employers” and hence does not em¬ 
brace the parent federations except in the unusual circumstance 
(not present herq) in which the parent federation functions 
as an international in controlling the local or in dealing with 
employers. 

5. The Board’s interpretation of Section 9 (h) has met with apparent 

judicial approval 

As petitioner has noted (Br., p. 13), the question whether 
the CIO and AFL are required to file non-Communist affidavits 
is now being considered by the Court of Appeals for the Fifth 
Circuit in N. L. R. B. v. Postex Cotton Mills. However, the 
decision of the Fourth Circuit in N. L. R. B. v. Harris Woodson 
Co., 25 L. R. R. M. 2346, decided January 30, 1950, after the 
filing of petitioner’s brief in this case, indicates that that court 
approves the Board’s interpretation. 

In the Harris-Woodson case the union which represented the 
employees was, at the time of the Board’s order, a local indus¬ 
trial union directly affiliated with the CIO. Because the local’s 
affiliation was directly with the CIO rather than with an inter¬ 
national, the Board in accordance with the interpretation dis¬ 
cussed at pp. 26-27, supra (see also Appendix A, infra ), made its 
order to bargain with the local conditional upon the filing of 
non-Communist affidavits by the CIO. The local, thus pre¬ 
vented from enjoying the protection of the Act, thereupon 
surrendered its CIO charter and affiliated with the Textile 
Workers Union of America, CIO. The Board, applying the 
interpretation here attacked by the petitioner, then amended 
its order to require the company to bargain with the local, now 
affiliated with an international constituent of the CIO rather 
than directly with the CIO. 

The Court of Appeals for the Fourth Circuit enforced the 
Board’s order. In its decision, the court recognized that the 
failure of th£ CIO to file non-Communist affidavits deprived 
the local of bargaining rights so long as it was directly affiliated 
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with the CIO, but that the failure of the CIO to file such affida¬ 
vits did not affect the local’s rights when it affiliated with an 
international, even though the international was in turn affili¬ 
ated with the CIO. The employer in that case, although not 
directly raising as a defense the continued failure of the CIO to 
file affidavits, had argued that the Board could not properly 
order the company “to bargain with the local union after its 
change of affiliation.” 25 L. R. R. M. at 2348. In rejecting this 
contention, the court noted that “it is perfectly clear that the 
only purpose of these changes was that it [the union] might be 
enabled thereby to bargain in behalf of the employees” (ibid.). 
***** 

As noted at the outset (supra, pp. 6-7), the Board’s inter¬ 
pretation of Section 9 (h) is entitled to “great weight” and if 
it is reasonable, it should be accepted by the courts. The 
Board’s interpretation is not alone reasonable, but also more. 
It squares with the accepted meaning of the term “national or 
international labor organization”; the legislative history sup¬ 
ports it; and, as the Joint Congressional Committee recognized 
(supra, pp. 22-23), it accomplishes what Congress intended to 
achieve when it enacted Section 9 (h). Under this interpre¬ 
tation, the charging union was in compliance with Section 9 
(h) at the time that petitioner refused to bargain with it. Pe¬ 
titioner’s failure to bargain thus violated Section 8 (a) (5) of 
the Act. 

B. Petitioner may not rely upon an interpretation of the General Counsel 
as a defense to its violation of the statute 

It is a settled principle that reliance upon an earlier inter¬ 
pretation, action, or policy of an administrative agency is not 
a defense to a violation of a statute if the agency later reverses 
the position it had taken. United States v. San Francisco, 310 
U. S. 16, 31-32; Utah Power & Light Co. v. United States, 243 
U. S. 389, 40S--409; N. L. R. B. v. Baltimore Transit Co., 140 
F. 2d 51, 54-55 (C. A. 4), certiorari denied, 321 U. S. 795; cf. 
Payne v. Houghton, 22 App. D. C. 234, 249, affirmed 194 U. S. 
88, 100; Churchill Tabernacle v. F. C. C., 81 App. D. C. 411, 
160 F. 2d 244,246; Pennsylvania Water & Power Co. v. F. P. C., 
74 App. D. C. 351, 123 F. 2d 155, 162, certiorari denied, 315 
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U. S. 806. Petitioner’s contention (Br. pp. 33-40) that it 
should be absolved of responsibility for its illegal act in re¬ 
fusing to bargain because it relied on the General Counsel’s 
interpretation of Section 9 (h) cannot be maintained in the 
light of these authorities. 10 

Petitioner suggests that it had a right to rely on the Gen¬ 
eral Counsel because the statute vests in him the power to 
issue complaints. But the fact that an agency or its attorney 
at one time declines to institute proceedings is neither an ex¬ 
cuse for a violation of law- nor a bar to the subsequent bring¬ 
ing of suit. N. L. R. B. v. Baltimore Transit Co., supra; People 
v. McClellan, 118 App. Div. 117,103 N. Y. S. 146, affirmed, 188 
N. Y. 618,81 N. E. 1171. 

The General Counsel, acting as prosecuting attorney, prop¬ 
erly accepted the reversal of his interpretation of the statute 
by the Board, acting in its judicial capacity. 17 Even where 
reliance is placed on a judicial decision, the party relying 
thereon may be liable if the decision is reversed by an appellate 
court or even if it is subsequently overruled by the same tribu¬ 
nal which originally decided it. Tidal Oil Co. v. Flanagan, 263 
U. S. 444; Fleming v. Fleming, 264 U. S. 29; Great Northern 
Ry. v. Sunburst Co., 287 U. S. 358, 364r-365; Ruppert v. Rup- 
pert, 77 App. D. C. 65; 134 F. 2d 497, 500; Sunray Oil Co. v. 
Commissioner oj Internal Revenue, 147 F. 2d 962, 963-964 
(C. A. 10), certiorari denied, 325 U. S. 861. Petitioner here 
stands on no better footing. 18 

Finally petitioner argues that the Board acted unreasonably 
in holding that petitioner had violated Section 8 (a) (5), not- 

M When the Congress which enacted the amended act wished to extend 
protection to those who rely on interpretations of the enforcing agency, it 
expressly so provided. See Sections 9 and 10 of the Portal to Portal Act 
of 1047, 61 Stat. S4. 29 U. S. C. 2T.S, 259. See also Section 205 (d) of the 
Emergency Price Control Act, 56 Stat. 33, 50 U. S. C. App. 925 (d); Sec¬ 
tion 20 (d) of the Public Utility Holding Company Act of 1935, 49 Stat. 
833. 15 C. S. C. 79t (d). There is no comparable provision in the Labor 
Management Relations Act. 

See Davis, Administrative Power of Supervising, Prosecuting, Advising, 
Declaring, and Informally Adjudicating, 63 Harv. L. R. 193, 219. 

u Even a settlement agreement entered Into by the Board itself is no bar 
to subsequent proceedings. See N. L. R. B. v. Lake Superior Lumber Oo^ 
167 F. 2d 147,150 (C. A. 6), and cases there cited. 


withstanding its reliance on the opinion of the General Coun¬ 
sel, while finding that “it would not be equitable” to hold peti¬ 
tioner for any violations of Section 8 (a) (1) which it may have 
committed by “compliance with specific instructions and ad¬ 
vice directly given this [Petitioner] by the Regional Director” 
(J. A. 40). We submit that the distinction drawn by the 
Board was plainly reasonable and well within its authority. 
Cf. Federal Trade Commission v. Klesner, 280 U. S. 19, 28. 

The alleged violation of Section 8 (a) (1) arose because the 
petitioner filed with the Regional Director anti-union petitions 
circulated by the employees, and sought to have them regarded 
as petitions for decertification. The Regional Director, noting 
that the petitions were not in proper form for that purpose, 
sent the proper forms to petitioner and suggested that it inform 
the employees of the correct procedure. In complying with 
the Regional Director’s suggestion, petitioner may have com¬ 
mitted a technical violation of Section 8 (a) (1). The Board 
quite reasonably distinguished this violation of Section 8 (a) 
(1) which was committed as a result of the direct suggestion of 
the Regional Director from the refusal to bargain in violation of 
Section 8 (a) (5). The later violation was not the result of 
a direct suggestion from the General Counsel. He at no time 
advised employers in general, or this employer in particular, 
to refuse to bargain with unions where the parent federation 
had not complied with Section 9 (h). The action which con¬ 
stituted the 8 (a) (1) violation was undertaken at the specific 
direction of the Regional Director, whereas the most that can 
be said in petitioner’s behalf of the refusal to bargain which 
constituted the 8 (a) (5) violation is that it was undertaken 
by petitioner of its own volition because of a general interpre¬ 
tation that contrary action could not be compelled by law. 

The Board, moreover, was free to weigh the consequences 
of the two violations in determining that it would effectuate 
the policies of the Act to require correction of one but not of 
the other. The 8 (a) (1) violation was technical in the sense 
that the petitions had already been circulated by the em¬ 
ployees, and little harm resulted from their re-circulation under 
petitioner’s auspices. But the refusal to bargain occasioned 
the union’s loss of majority (see Point II, infra), and were the 
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Board to permit such a violation to go uncorrected, it would be 
casting the onus of petitioner’s error not upon the petitioner 
who made it, but upon the Union which was innocent in the 
matter. More important, the public interest in promoting col¬ 
lective bargaining would be sacrificed to serve the private con¬ 
venience of petitioner, despite its admitted dereliction of duty. 

The Board’s action here, as elsewhere, is remedial and not 
punitive. Petitioner is not being subjected to any punish¬ 
ment for its refusal to bargain. No penal sanction is being 
imposed upon it because of its reliance on the General Counsel. 
On the contrary, petitioner is ordered merely to undo the dam¬ 
age which resulted from its conduct, and to restore as nearly 
as possible the conditions existing at the time the violation 
was committed. 

The Board was free to weigh the considerations in favor of 
absolving petitioner of liability for its unfair labor practices 
against the harm done to the employees, the Union, and above 
all to the public interest in enforcement of the statute. Pe¬ 
titioner can hardly be heard to complain because the Board 
resolved only part of the conflict in its favor. Cf. Republic 
Aviation Corp. v. N. L. R. B., 324 U. S. 793,797-798; N. L. R. B. 
v. Illinois Tool Works, 153 F. 2d 811,816 (C. A. 7). “It is for the 
Board * * * to determine how the effect of unfair labor 

practices may be expunged.” International Association of 
Machinists v.N. L. R. B., 311 U. S. 72, 82. 1 * 


C. The Union represented a majority of the employees when petitioner 

first refused to bargain with it 

Petitioner, while contending (Br., pp. 40-46) that the Union 
was not the majority representative on September 19, 1947 
when petitioner first refused to bargain, concedes, as it must, 
that the Union was the certified representative of the employees 

" It may be questioned whether the Board could, consistent with its duty 
to safeguard the public interest in collective bargaining, excuse petitioner's 
violation of Section 8 (a) (5) on the ground that petitioner relied on the 
General Counsel’s interpretation. When Congress deemed such considera¬ 
tions to overbalance the general public interest protected by the statute, it 
expressly so provided. See note 16, p. 30, supra. Furthermore, if the Board 
were to excuse a violation of the Act because of the violator’s reliance upon 
a misinterpretation of the General Counsel, the Board would, in effect, be 
abdicating its judicial function to the General Counsel. 
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and that the burden of establishing before the Board that the 
Union had lost its majority by that date rested on petitioner. 
We show that petitioner is foreclosed from raising this con¬ 
tention now, since it did not raise before the Board the conten¬ 
tion that the Union had lost its majority as of that date, but 
on the contrary conceded that it was the majority representa¬ 
tive ; and that the evidence in the record fails to support pe¬ 
titioner’s belated contention that the loss of majority had oc¬ 
curred at that time. 

7. The Union'8 majority status as of September 19,1947, was conceded, and 
was not in issue before the Board 

Paragraph 9 of the Board’s complaint, dated June 24, 1948, 
alleged that “at all times since [on or about August 12, 1946] 
the Union has been the representative * * * of the ma¬ 

jority of the employees * * *” (J. A. 12). Paragraph XIX 
of the Answer (J. A. 26) reads as follows: 

This Respondent in answer to paragraph numbered 
9, in said Complaint, specially denies that the Union has 
been the representative * * * of a majority of the 
employees * * * since November 8, 1947, and de¬ 
mands strict proof thereof, to the contrary. 

Under the recognized rules of pleading, as well as under Section 
203.20 of the Board’s Rules and Regulations (12 Fed. Reg. 
5659) these pleadings establish that prior to November 8, 
1947, the Union was admittedly the representative of the ma¬ 
jority of the employees. Petitioner’s present attempt to argue 
that the Union had lost its majority by September 19, 1947, is 
foreclosed by the Answer it filed to the Board’s Complaint. 

Petitioner, moreover, did not even raise this contention be¬ 
fore the Board, and hence is precluded from raising it here. 
Petitioner in its brief (p. 43, note 21) points to one exception 
it filed with the Board which it claims preserves the conten¬ 
tion. Since petitioner quotes only a part of that exception, we 
reprint it in its entirety (J. A. 177): 

VIII. Respondent excepts to the Trial Examiner’s 
findings of fact in said Intermediate Report which 
states: 
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“He has also found that on September 19, and No¬ 
vember 8, 1947, and at all times thereafter the Union 
represented a majority of the employees in the appro¬ 
priate unit, and was still the statutory bargaining agent 
for the employees therein.” (L-l-5, P-33). 

for the reasons more fully set forth in Respondent’s 
Brief under B. P -1-2-3-5-6-7, 9. 

Since this exception incorporated by reference certain points 
raised in the brief filed with the Board, it is necessary to ex¬ 
amine the “Brief Points” to which reference was made to de¬ 
termine the extent of the exception. These “Points” are 
reprinted for the convenience of the Court at pages 46-48 of this 
brief, as Appendix B. Upon examining those “points” it is 
apparent that in the exception petitioner was not claiming 
that the Union suffered a loss of majority by September 19, 
1947. In these “points” petitioner argued only that the 
Union’s majority was dissipated by November 8,1947, an issue 
raised in the Answer, discussed above. The only ground al¬ 
leged in the “points” for the refusal to bargain on September 
19, 1947, w’as the Union’s alleged non-compliance with the 
Act “as interpreted by the General Counsel” (Point Number 
Two, infra , p. 46). The exceptions filed with the Board thus 
failed to challenge the Union’s majority in September 1947, 
but challenged its status at that time as “statutory bargaining 
agent” (J. A. 177) because of the failure of the parent federa¬ 
tion to file affidavits under Section 9 (h). Petitioner, having 
failed to argue before the Board that the Union had lost its 
majority by September 19, 1947, cannot now raise the conten¬ 
tion here. Section 10 (e) of the Act; N. L. R. B. v. Cheney 
California Lumber Co., 327 U. S. 385, 388-389. 

2. The evidence fails to establish that the Union had lost its majority by 

September 19, 1947 

Apart from petitioner’s concession in its Answer that the 
Union retained its majority on September 19, 1947, and apart 
from petitioner’s failure to raise the contention before the 
Board, the contention is devoid of merit, since the evidence in 
the record fails to establish that the Union had lost its majority 
by September 19, 1947. 
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The most that is established by the evidence summarized 
by petitioner (Brief, p. 45, note 23) is that the Union lost its 
majority at some time in September. The evidence fails to 
show in any way that the loss occurred prior to rather than 
after September 19. The obvious reason why the precise date 
was not established is that petitioner had not placed the matter 
in issue by its pleading. Clearly petitioner cannot now take 
advantage of its own failure to raise an issue by claiming 
that the proof to the contrary is inconclusive, particularly 
where the burden of proving loss of majority rests on it. The 
evidence merely establishes that some of the employees were 
dissatisfied with the Union in September 1947, but dissatisfac¬ 
tion, even if shown to exist in a majority, cannot be equated 
with withdrawal from membership, any more than an expres¬ 
sion of interest in unionization can be translated into proof of 
majority. 

The evidence before the Board falls far short of establishing 
that the Union had lost its majority by September 19, 1947; 
accordingly, even if the matter had been at issue before the 
Board, the presumption of continuing majority in a certified 
union supports the Board's finding that the Union was the 
majority representative on that date. See I. A. M. v. 
N. L. R. B., 311 U. S. 72, 81-83. 

Petitioner’s duty on September 19, 1947, to bargain with 
the Union as majority representative of the employees was 
an obligation imposed by statute. Petitioner cannot avoid 
the responsibility for its violation of the law by a belated un¬ 
substantiated claim that the Union had lost its majority or by 
a claim that it relied on a misinterpretation of the Act by the 
General Counsel. 

Point II 

The Union’s loss of majority by November S, 1947, is attribu¬ 
table, in point of law, to petitioner’s earlier illegal refusal 
to bargain. Hence, petitioner’s refusal to bargain on that 
date violated the Act 

We have shown that petitioner committed an unfair labor 
practice by its refusal to bargain on September 19, 1947. It 
follows under well-settled principles that any loss of majority 




36 


subsequent to that date is attributable to that illegal refusal 
to bargain, and that petitioner may not rely upon the Unions 
loss of majority as a defense to the refusal to bargain on No¬ 
vember 8. 1947. 'Franks Bros. Co. v. N. L. R. B., 321 U. S. 
702, 704-705; Medo Photo Corp. v. N. L. R. B., 321 U. S. 678, 
682-683, 687; N. L. R. B. v. P. Lorillard Co., 314 U. S. '512, 
513; N. L. R. B. v. Bradford Dyeing Assn., 310 U. S. 318, 339- 
340; International Association of Machinists v. N. L. R. B., 
311 U. S. 72, 81-82. 

Petitioner suggests that it is incumbent upon the Board 
to establish that the loss of majority was in fact occasioned 
by the original refusal to bargain. But the cases cited above 
establish the contrary; see also Great Southern Trucking Co. 
v. N. L. R. B., 139 F. 2d 984, 985-986 (C. A. 4), certiorari de¬ 
nied, 322 U. S. 729, and cases there cited. The courts have 
uniformly recognized that an employer’s refusal to bargain 
itself undermines employee support of a union, and have held 
that the Board may therefore reasonably conclude that the 
union’s subsequent loss of majority was occasioned by the 
unfair labor practice. The rule and the reason therefor were 
well stated by the Third Circuit in Oughton v. N. L. R. B., 
118 F. 2d 486,497: 

The rule of presumed continuity of representative 
status is but the logical consequence of the realities of 
the situation. It recognizes and accords due effect to 
the fact that, where an employer is opposed to the 
unionization of his employees and, by his refusal to bar¬ 
gain collectively, prevents the exercise of their rights 
under Sec. 7 of the Act, subtle and covert conduct may 
suit his purposes of opposition as well as, if not better, 
and certainly with less chance of detection, than open 
and direct acts of hostility. But, the legal effect of the 
conduct, like its intended purpose and practical result, 
is no different in the one instance than in the other. To 
hold otherwise, where unfair labor practices exist, and 
thus place upon a bargaining agent the burden of prov¬ 
ing affirmatively that the defections producing the rep¬ 
resentative’s loss of majority support were brought about 
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by the employer’s open and direct assault on the repre¬ 
sentative’s membership, would be to advantage the em¬ 
ployer because he violated the Act. 

See also N. L. R. B. v. Norfolk Shipbuilding Co., 172 F. 2d 813, 
816 (C. A. 4), stating that where an employer has refused to 
bargain collectively “any loss of majority may be attributed 
to that fact.” 

Petitioner further contends that there is no evidence to sup¬ 
port the Board’s finding that the loss of majority occurred 
after, rather than before, the first refusal to bargain. This is 
fully refuted by the factors alluded to in Point I above; namely, 
petitioner’s admission, in its Answer, of the Union’s majority 
status at the time of the first refusal to bargain, its failure to 
challenge the Union’s majority before the Board, and the ab¬ 
sence of any evidence to overcome the normal presumption 
that the Union’s majority continued on September 19, 1947. 
Thus, even if the matter had been placed in issue before the 
Board, the conclusion that the Union represented a majority 
at the time of the first refusal to bargain is unassailable here in 
view of the well-settled rule that “the majority status of a 
designated bargaining agent continues until the contrary is 
shown” N. L. R. B. v. National Plastic Products Co., 175 
F. 2d 755, 759 (C. A. 4), and cases there cited. 

The validity of the Board’s conclusion that petitioner vio¬ 
lated the Act by its refusal to bargain on September 19, 1947, 
has been demonstrated above. It follows that petitioner should 
be ordered to bargain with the Union, and that the petitioner 
may not avail itself of the subsequent loss of majority which is 
attributable to its original unfair labor practice. 
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CONCLUSION 

The order of the Board should be enforced. 

Respectfully submitted. 

David P. Findling, 
Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Frederick TJ. Reel, 

Thomas F. Maher, 

Attorneys, 

National Labor Relations Board . 

March 1950. 


APPENDIX A* 


Excerpts from Board’s Decision in American Optical Co., 81 
N. L. R. B. 453, Case No. 15-RC-93: 

***** 

SUPPLEMENTAL FINDINGS OF FACT 

In this case, as in the earlier Northern Virginia Broad¬ 
casters case, 3 our task is to determine whether the pe¬ 
titioning labor organization which has itself complied 
with the requirements of Section 9 (f), (g), and (h) of 
the Act, as amended, may invoke the jurisdiction of the 
Board in the absence of compliance with these require¬ 
ments by the parent federation of which it is a part. In 
the cited case, we decided that the Act did not prohibit 
us from investigating questions concerning representa¬ 
tion raised by complying national and international 
unions affiliated with the two great parent federations 
(the CIO and the AFL), neither of which was then in 
compliance with the requirements of Section 9 (f), (g), 
and (h). We now have before us a case in which the 
petitioning labor organization, Optical and Instrument 
Workers Organizing Committee, C. I. 0., is an organiz¬ 
ing committee of the C. I. 0. rather than a national or 
international union. As noted above, it is in compli¬ 
ance; the C. I. O.’s officers are not. Our ultimate de¬ 
cision in this case must turn on the relationship existing 
between the Petitioner and the C. I. 0. We have there¬ 
fore inquired into this relationship. Our inquiry re¬ 
veals the following facts: 

•These excerpts are reprinted for the convenience of the Court because the 
decision is not yet available in printed form. The decision in Northern 
Virginia Broadcasters, 75 N. L. R. B. 11, is readily available in the bound 
volumes of the N. L. B- B. reports. 

1 Matter of Northern Virginia Broadcasters, Inc., Radio Station 
WARL, 75 N. L. R. B. 11. 


( 39 ) 
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In 1942, several “local industrial unions’’ in the opti¬ 
cal industry, which had previously been chartered di¬ 
rectly by the C. I. 0., amalgamated under the aegis of 
the C. I. 0. to form the Petitioner. The Petitioner has 
no constitution or bylaws of its own, but is governed 
by those of the C. I. 0. Its policies are determined by 
an Executive Board composed of a chairman, a secre¬ 
tary, a treasurer, and four representatives. 4 The chair¬ 
man was appointed by the C. I. 0. His salary is paid 
by his local, of which he is president, and his expenses 
are paid by the C. 1.0. The secretary and the treasurer 
were both appointed by the Petitioner’s chairman. 5 Of 
the four representatives, one was appointed by the Pe¬ 
titioner’s chairman, spends his full time on business of 
the Petitioner, and has his salary paid by the Petitioner. 
The other three are “on loan” to the Petitioner from the 
C. I. 0. Their salaries are paid by the C. I. 0. They 
spend full time on the Petitioner’s business and are 
under the orders of the Petitioner’s chairman. 

The C. I. 0. constitution, which was submitted in evi¬ 
dence, indicates that in some respects, organizing com¬ 
mittees are treated the same as are national and inter¬ 
national unions.® 

The Petitioner issues charters to locals in its own 
name. The locals collect dues and pay a per capita 
tax to the Petitioner’s treasury. In turn, the Petitioner 

* The Petitioner also has a Board of Directors, separate from 
the Executive Board, which is composed of the Executive Board 
members and some others. 

* The secretary’s expenses are paid by the Petitioner. 

* Art. Ill, Sec. 1 of the Constitution of the Congress of Industrial 
Organizations (1946) provides: “This Organization shall be com¬ 
posed of affiliated national and international unions, organizing 
committees, local Industrial unions and industrial union councils.” 

Art III, Sec. 2 provides that the Executive Board shall charter 
national and international unions and organizing committees. 
Art. Ill, Sec. 6 provides the same rules for suspension and expul¬ 
sion of organizing committees as it does for national and inter¬ 
national unions. Art. VII, Secs. 5 and 6 provide for similar repre¬ 
sentation in conventions, and Art. VII, Sec. 1 imposes the same 
per capita tax on organizing committees as on national and inter¬ 
national unions. 
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sends per capital taxes to the national C. I. 0. and con¬ 
tributes its pro rata share to the C. I. 0. Southern Or¬ 
ganizing Committee. 7 These contributions by the Peti¬ 
tioner are paid on the same basis as those paid by 
international unions affiliated with the C. I. O. 

The Petitioner maintains its own office, clerical help, 
and bank account, and sends delegates to C. I. O. con¬ 
ventions on the same basis as international unions affili¬ 
ated with the C. I. 0. The Petitioner also holds con¬ 
ventions. 8 Members of the Petitioner’s locals are given 
membership cards made out in the Petitioner’s name. 

Collective bargaining contracts are subject to the ap¬ 
proval of the local membership and are executed in the 
name of both the local and the Petitioner. Strikes must 
be approved by the members of the local concerned, 
subject to ratification by the Petitioner’s chairman. 

CONCLUSION 

The foregoing facts relative to the Petitioner’s inter¬ 
nal structure and its relationship with the C. I. 0. reveal 
at least two major differences between this organizing 
committee and the international unions referred to in 
the Northern Virginia Broadcasters case which, in our 
opinion, establish that the Petitioner does not possess 
the independent status and autonomy enjoyed by these 
international unions. These differences, discussed be¬ 
low, show that the C. I. 0. retains greater control over 
the Petitioner than it does over its international unions. 

1. The Petitioner, unlike an international union, has 
no separate constitution or bylaws, but operates under 
the constitution and bylaws of the C. I. 0. Thus, the 
Petitioner is not a complete and independent entity. 
It lacks the ability to formulate and change its own con¬ 
stitution and bylaws. The parent federation retains 

T A representative of the C. I. O. Southern Organizing Committee, 
whose salary is paid by the C. L O., has aided the Petitioner in 
organizing, and has rendered similar services to other unions 
affiliated with the C. I. O. in the South. 

* The last national convention of the Petitioner was held in 1947. 
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the power to destroy the Petitioner completely by 
merely declaring the Petitioner dissolved. In this re¬ 
spect, the Petitioner more nearly resembles a “federal” 
or “industrial” union chartered directly by a parent fed¬ 
eration, rather than a self-sufficient “national” or “inter¬ 
national” union. It lacks the insulation which nor¬ 
mally exists between a parent federation and a full- 
fledged international union. 

2. The Petitioner, unlike an international union, does 
not elect its own officers. Its destiny is entrusted to a 
C. I. 0 -appointed, chairman and officers and representa- 
tatives appointed by him or “on loan” from the C. I. 0. 
Implicit in the power to appoint is the power to revoke; 
therefore the C. 1.0. can revoke the chairman’s appoint¬ 
ment and recall the representatives “on loan” and the 
chairman can, at will, remove the other officers. In 
short, the C. I. 0. directly controls four of the seven 
members of the Executive Board 0 and, through its con¬ 
trol of the chairman, indirectly but no less effectively 
controls the other three. 10 The opportunities for the 
parent federation to impose its will on the Petitioner 
are obvious. Under such circumstances, it cannot be 
said that the Petitioner retains a substantial amount of 
independence; rather it is a subordinate division or 
agency of the C. I. 0. 

As stated in the Northern Virginia Broadcasters case, 
the fundamental purpose of Congress in enacting Sec¬ 
tion 9 (h) was to eliminate Communist influence from 
the labor movement in this country. The method 
chosen to achieve this purpose was to deny the use of 
the Board’s machinery to any union, unless non-Com- 
munist affidavits were filed by those officers who con- 

*The chairman and the three loaned representatives. In addi¬ 
tion to control of their tenure, the C. I. O. controls their compen&ar 
tion by paying the chairman’s expenses and the representatives’ 
salaries. 

"The secretary, the treasurer, and one representative. More¬ 
over, the chairman also directs the activities of the three loaned 
representatives. 
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trolled the union’s destiny. 11 We believe that this sec¬ 
tion of the Act requires compliance not alone by the 
Petitioner’s officers, but likewise by the officers of the 
C. I. 0., which, unquestionably has power to control the 
policies of the Petitioner. 

We strongly reject the suggestion of our dissenting 
colleagues that in this case we are “departing from the 
principle” of the Northern Virginia Broadcasters case. 
Clearly, the disagreement between us is only wdth re¬ 
spect to the application of the principles of that deci¬ 
sion to the facts now before us. On that score, we are 
somewhat amazed at our dissenting colleagues’ delinea¬ 
tion of factors deemed “insubstantial” as contrasted 
with those “more persuasive” for determining whether 
the Petitioner is really like or unlike an international 
union in being “sufficiently insulated from domination 
and control” by the C. I. 0. In our opinion, the ulti¬ 
mate question is whether the Petitioner is “self- 
governing.” 12 To our mind, controlling weight cannot 
be given to the factors that the Petitioner issues charters 
to locals and collects taxes from them, that it has offices 
and a bank account, contributes to the finances of the 
C. 1.0., sends delegates to C. I. 0. conventions, executes 
contracts and calls strikes, and holds conventions. We 

11 As we pointed out in the Northern Virginia Broadcasters ease, 
the motive for failure to sign such affidavits is immaterial; the 
sole question is the existence or nonexistence of the obligation to 
do so. Matter of Northern Virginia Broadcasters, Inc., Radio Sta¬ 
tion VARL, supra, at page 15. 

“ In United States Qypsum Company, 81 N. L. It. B., No. 47, we 
reopened the record as we did in this case, and for the same reasons; 
there to determine the status of the United Paperworkers of Amer¬ 
ica, C. I. O. We found that prior to October 18-21, 1948, that 
organization had operated as an organizing committee with officers 
and Executive Board appointed by the C. I. O. But on those dates 
it held a convention at which it adopted a constitution under which 
the convention was the supreme governing body and pursuant to 
which it elected its own officers. Accordingly, the Board unan¬ 
imously found that the Paperworkers was a “self-governing inter¬ 
national union affiliated with the C. I. O. as a parent federation.” 
[Italics supplied.] 
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have not been apprised what does take place at the Pe¬ 
titioner’s conventions, but the fact remain that its mem¬ 
bers have never exercised democratic rights which are 
indispensable to self-government, such as the rights to 
adopt and change their own constitution 13 and to elect 
their own officers. That the Petitioner performs cer¬ 
tain functions also performed by self-governing labor 
organizations is not of controlling importance on the 
issue before us. What is decisive is the fact that an¬ 
other organization has the power to control the per¬ 
formance of those functions because it has the power 
to appoint and remove the responsible officers of the 
Petitioner. The argument of the dissenters that this 
is of no consequence because an officer of an affiliated 
international union who is also an officer of the parent 
federation could likewise easily impose the will of the 
federation on his own affiliate, completely overlooks the 
fundamental difference in the two situations. Officers 
of international unions are accountable to the members 
who have the power to elect them; the members may 
remove them when dissatisfied with their policies. Offi¬ 
cers of the Petitioner, however, are accountable to the 
C. I. O. which has the power to appoint and remove 
them; they are not removable by the members should 
the latter disagree with their officers’ policies. 

We conclude that, under the circumstances of this 
case, the C. I. 0. must be regarded as a “national or 

“ That all international unions affiliated with the C. I. O. operate 
under its constitution and may be suspended or expelled by the 
C. I. O. Is no answer to the fact that Petitioner had no constitution 
of its own, as our dissenting colleagues seem to think. The C. I. O. 
constitution is basically the constitution of a parent federation 
whose constituent international unions each have their charter of 
rights providing self-government, in their own constitutions. If 
the federation expels an international union, such action leaves un¬ 
affected the latter’s autonomy and independence based upon its own 
constitution. In contrast, should the C. I. O. expel an organizing 
committee (of course withdrawing officers previously provided by 
the C. I. O.), such action would have the effect of dissolving it 
Although the separate locals might continue in existence, there 
would not be any international entity remaining with an organic 
law and officers. 
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international labor organization” rather than as a parent 
federation in its relation to this Petitioner, within the 
meaning of Section 9 (f), (g), and (h) of the Act; 14 and 
that, therefore, the Petitioner may not invoke the juris¬ 
diction of the Board until the C. 1.0. itself has complied 
with the filing requirements of the Act. 15 Accordingly, 
we shall set aside the Direction of Election and dismiss 
the petition. 

14 That a parent federation may be a “labor organization” within 
the meaning of Section 2 (5) of the Act, and a “national or inter¬ 
national labor organization” under Section 9 (f), (g), and (h), 
under certain circumstances, is clear. See Matter of 8. W. Evans & 
Son, 75 N. L. R. B. 811; and Matter of American Fruit Growers 
Incorporated, 75 N. L. R. B. 1157. And it was pointed out in the 
Northern Virginia Broadcasters case that, in certain situations, a 
parent federation “actually stands in the position of an inter¬ 
national union.” [Italics supplied.] Matter of Northern Virginia 
Broadcasters, Inc., Radio Station WARL, supra, page 17, foot¬ 
note 1. 

1(1 Our conclusion in this respect, however, is not to be construed 
as indicating that we view the Petitioner (which has been in 
existence for 6 years) as a device designed to evade the filing re¬ 
quirements of the Act. We recognize that organizing committees 
are a usual technique for organizing new industries and an interim 
form of organization used until conditions are deemed appropriate 
to charter an independent international union. But the fact that 
an organizing committee may become an international union at some 
future time does not alter the fact that at the present time it lacks 
the independent status of an international union. In our view, 
no other conclusion that we have reached is possible when the Act 
is applied to the present state of facts. 


APPENDIX B 


Excerpts from Petitioner’s brief before the Board. (See 
Exception VIII, J. A. 177, supra, p. 34): 

POINT NUMBER ONE 

The Respondent bargained in good faith with the 
Union up to November 8,1947, at which time it declined 
to bargain further with the Union having received unso¬ 
licited written evidence from over eighty percent of its 
employees in the unit that they no longer desired the 
Union to act as their representative. (Exceptions— 
III, III (a), III (b), III (c) III (d), III (e), III (f); 
IV (a), IV (b), IV (c), IV (e); V; VI; VII; VIII; IX; 
X; XI; XII; XIII; XIV.) 

POINT NUMBER TWO 

The Respondent having bargained in good faith up to 
September 19, 1947, and not being guilty of any unfair 
labor practice as of that date had a right to refuse to 
bargain with the Union as long as it failed and refused 
to comply with the Labor Management Relations Act 
1947 as interpreted by the General Counsel. (Ex¬ 
ceptions—III (a), (b), (d), (e), (f); IV (a), (b), (c), 
(e); VIII; X; XIII.) 

POINT NUMBER THREE 

The acts of Respondent in connection with the sec¬ 
ond Petitions are immaterial to the issues involved in 
this case because either rightfully or wrongfully all such 
alleged acts occurred after Respondent had refused on 
November 8, 1947, to bargain with the Union. (Ex¬ 
ceptions III (e), (f); IV (c), (d); V; VI; VII; VIII; 
IX; X; XII; XIII.) 


( 46 ) 
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POINT NUMBER FIVE 

The Honorable Trial Examiner erred in predicating 
his decision on recommending that Respondent cease 
and desist from refusing to bargain with the Union on 
alleged acts of Respondent occurring after November 8, 
1947, at which time Respondent had admittedly refused 
to bargain with the Union because of its loss of majority 
through no fault or act of Respondent. (Exceptions— 
III (e), (f); IV (c), (e); V; VI; VII; VIII; IX; X; 
XII; XIII.) 

POINT NUMBER SIX 

The Trial Examiner erred in finding of fact that a 
delay from September 8, to November 8, 1947, in meet¬ 
ing with the Union showed lack of good faith, his find¬ 
ings being predicated on hearsay testimony of J. W. Null 
about what Conciliator Majure had told him after the 
said Trial Examiner had specifically ruled all such evi¬ 
dence upon objection of Respondent to be inadmissible 
and to have no probative value. (Exceptions—III (d), 
(e), (f); IV (c), (e); VI; VII; VIII; X; XIII.) 

POINT NUMBER SEVEN 

Respondent having on November 8, 1947, bargained 
in good faith for more than one year from date of certifi¬ 
cation and having entered into some agreements with 
Union had a right to refuse to bargain further with 
Union after receiving adequate unsolicited evidence 
that majority of employees no longer desired to be rep¬ 
resented by the Union through no fault of Respondent 
as certification had been inexistence a reasonable time 
when Respondent refused to bargain further. (Excep¬ 
tions—IV (e); VI; VIII; X; XIII.) 

POINT NUMBER NINE 

Respondent having on or about November 8, 1947, 
received unsolicited Petitions from employees which in 
effect amounted to petition on part of employees for 
decertification and Respondent not knowing what to do 
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with Petitions, had to rely upon the advice of the Na¬ 
tional Labor Relations Board agents in informing em¬ 
ployees the first Petitions were not pursuant to rules 
and regulations of the National Labor Relations Board 
and being directed by the Regional Director of the Na¬ 
tional Labor Relations Board to so convey such infor¬ 
mation to the said respective employees, and by virtue 
thereof, the Trial Examiner erred in holding actions 
taken by Respondent on advice of the National Labor 
Relations Board agent amounted to unfair labor prac¬ 
tice. (Exceptions—III (e), (f); IV (c), (d); V; VI; 
VII; VIII; IX; X; XII; XIII.) 
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BRIEF OF AMERICAN FEDERATION OF LABOR 
AMICUS CURIAE 


INTEREST IN PROCEEDINGS 

The American Federation of Labor, appearing amicus 
curiae, after having secured the consent of the parties here¬ 
to, presents argument in this brief limited to the single issue 
of whether or not under the circumstances of this case the 
filing of non-Communist affidavits by the officers of the In¬ 
ternational Brotherhood of Electrical Workers, AFL, and 
its affiliated Locals Nos. 898, 920 and 1044, was sufficient to 
satisfy the requirements of Section 9(h) of the National 
Labor Relations Act, as amended. The petitioner contends 
that its refusal to bargain with the union from September 
19, 1947, to October 18, 1947, was not unlawful because the 
officers of the American Federation of Labor had not at 
that time also filed non-Communist affidavits. 

The American Federation of Labor is interested in this 
question because of the alleged application of Section 9(h) 
of the Act to the American Federation of Labor. The argu¬ 
ments herein presented supplement exhaustive, able and 


l 



2 


compelling arguments presented in the brief of the National 
Labor Relations Board clearly showing that the filing of 
such affidavits by the officers of the American Federation of 
Labor was not necessary to satisfy the requirements of Sec¬ 
tion 9(h) in the instant case. 

ARGUMENT 

The determination of this question requires the construc¬ 
tion of Section 9(h) of the Act, which reads as follows: 

“(h) No investigation shall be made by the Board of 
any question affecting commerce concerning the rep¬ 
resentation of employees, raised by a labor organiza¬ 
tion under subsection (c) of this section, no petition 
under section 9(e) (1) shall be entertained, and no 
complaint shall be issued pursuant to a charge made 
by a labor organization under subsection (b) of 
section 10, unless there is on file with the Board an 
affidavit executed contemporaneously or within the 
preceding tw’elve-month period by each officer of 
such labor organization and the officers of any na¬ 
tional or international labor organization of which 
it is an affiliate or constituent unit that he is not a 
member of the Communist Party or affiliated with 
such party, and that he does not believe in, and is not 
a member of or supports any organization that be¬ 
lieves in or teaches, the overthrow of the United 
States Government by force or by any illegal or un¬ 
constitutional methods. The provisions of section 
35A of the Criminal Code shall be applicable in re¬ 
spect to such affidavits.” 

The petitioner contends that the term “officers of any 
national or international labor organization of which it 
is an affiliate or a constituent unit” should be construed to 
require not only the officers of the local unions of the 
International Brotherhood of Electrical Workers and the 
officers of the International Brotherhood of Electrical 
Workers itself, but also the officers of the American Feder- 
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ation of Labor to comply with the provisions of Section 
9(h). 

It should be noted at the outset that this case does not 
involve a local labor union directly affiliated with the Ameri¬ 
can Federation of Labor but a local union affiliated with an 
International Union which, in turn, is affiliated with an as¬ 
sociation of national and international unions, namely, the 
American Federation of Labor. Thus, the only question be¬ 
fore this Court is whether, under these particular circum¬ 
stances and under the facts in the instant case, the Ameri¬ 
can Federation of Labor can be considered a “national or 
international labor organization.” 

It would appear that consideration of the functions played 
by the American Federation of Labor in relation to the In¬ 
ternational Brotherhood of Electrical Workers, as one of 
its affiliated National and International Unions, should be 
important in determining whether Congressional intent 
would be defeated or served in declaring that the American 
Federation of Labor is not such a “national or international 
labor organization” as to require its officers to sign the non- 
Communist affidavits as specified under Section 9(h) of the 
National Labor Relations Act, as amended, in order for a 
local union affiliated with the I. B. E. W. to be able to utilize 
the services of the National Labor Relations Board in at¬ 
tempting to bargain collectively with an employer. 

As indicated in the brief filed herein by the respondent 
National Labor Relations Board, the American Federation 
of Labor, which has been in existence since 1881, is a loosely 
knitted federation of autonomous National and Interna¬ 
tional organizations of workers in various crafts, trades and 
industries. Its objects, as set forth in its Constitution 
(Article II), are primarily as follows: 

“The establishment of National and International 
Trade Unions, based upon a strict recognition of 
the autonomy of each trade, and the promotion and 
advancement of such bodies. 

“The establishment of Departments composed of 
National or International Unions affiliated with the 
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American Federation of Labor, of the same industry, 
and which Departments shall be governed in con¬ 
formity with the laws of the American Federation 
of Labor. 

“An American Federation of all National and In¬ 
ternational Trade Unions, to aid and assist each 
other; to aid and encourage the sale of union label 
goods, and to secure legislation in the interest of the 
working people, and influence public opinion, by 
peaceful and legal methods, in favor of organized 
labor.” 

Over a hundred National and International Trade 
Unions are affiliated with the American Federation of 
Labor. Such National and International Unions may have 
organized independently and applied to the American Fed¬ 
eration of Labor for a charter of affiliation as an estab¬ 
lished entity or may, in the first instance, have been created 
by the American Federation of Labor from its own local 
groups in the formation of which it has been instrumental. 
The term “National or International Trade Unions” refers 
to the central organizations in a trade, craft or industry 
with which the local unions are affiliated. These organiza¬ 
tions usually have certain powers of regulation or control 
over their constituent local unions through their constitu¬ 
tions and laws in respect to the functioning of the local 
unions and, in particular, in respect to the functions and 
policies of local labor unions in relation to their dealings 
with employers in the process of collective bargaining and 
in respect to the various matters which Congress has 
touched upon in the National Labor Relations Act. Often, 
how-ever, the local unions themselves enjoy local autonomy 
in many essential respects. 

However, as between the American Federation of Labor 
and its National and International Union constituents, such 
as the International Brotherhood of Electrical Workers, 
there is no power in the American Federation of Labor to 
direct bargaining policies or other incidents of collective 
bargaining as dealt by or encompassed within the National 
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Labor Relations Act, as amended. The American Federa¬ 
tion of Labor does not tell any of its particular National 
or International affiliates, let alone any local union affili¬ 
ated with that affiliate, when to seek elections or file charges 
under the National Labor Relations Act, how to conduct 
collective bargaining, how to deal with employers, when to 
strike and what type of strike strategy to engage in, or 
when to do or not to do any of the things forbidden or 
permitted under the National Labor Relations Act, as 
amended. It simply is not the function of the American 
Federation of Labor, vis-a-vis any particular National or 
International labor organization affiliated with it, to engage 
in collective bargaining with employers or otherwise deal 
with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment or conditions of 
work within the meaning of the term “labor organization” 
as defined in Section 2(5) of the Act. In these matters the 
National and International labor organizations affiliated 
with the American Federation of Labor are autonomous. 
The foregoing facts are well known and can be presumed 
to be in the minds of the Congressmen who wrote and 
enacted the 1947 amendments to the National Labor Rela¬ 
tions Act. 

Since this is the case, no purpose under the Act in respect 
to ridding the American labor movement of the influence 
and direction of Communist labor leaders could possibly 
be served by requiring officials of the American Federation 
of Labor to sign the non-Communist affidavits as a condition 
precedent to the exercise by a local union affiliated with an 
affiliated International Union of its bargaining rights under 
the Act. When in addition to the foregoing consideration 
of the structure of the American labor movement and its 
operations in practical effect, it is also considered that, as 
indicated so well by respondent Board in its brief herein, 
it would be greatly stretching the plain and well-understood 
meaning of the words “national or international labor or¬ 
ganization” to include such body of affiliated national and 
international unions as the American Federation of Labor 
within such term, it is respectfully urged that under no 
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process of reasoning can it be assumed that Congress in¬ 
tended to include such a body within the meaning of the 
term “national or international labor organization’’ as 
used in Section 9(h). Certainly, it would be preposterous to 
deprive a local affiliate of the I. B. E. W., as well as the 
thousands of local affiliates of the other AFL affiliated 
National and International Unions throughout the country, 
of bargaining privileges and protections under the National 
Labor Relations Act, as amended, because at any particular 
time one or more officers of the over-all body, the American 
Federation of Labor, have not signed the non-Communist 
affidavits signed both by the officers of the local union and 
of the International Union involved in a particular case. 

It is respectfully submitted that for the reasons set forth 
herein, as well as for the many compelling reasons set 
forth in the brief of the respondent Board, the petition 
herein should be dismissed. 

Respectfully submitted, 

J. Albert Woll, 

James A. Glenn, 

Herbert S. Thatcher, 

736 Bowen Building, 

Washington 5, D. C., 

Counsel for 

American Federation of Labor. 
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United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10465 


WEST TEXAS UTILITIES COMPANY, INC., Petitioner , 

v. 

NATIONAL LABOR RELATIONS BOARD, Respondent 


On Petition to Review and on Request for Enforcement of 
an Order of the National Labor Relations Board 


BRIEF OF LOCAL UNIONS NOS. 898, 920 and 1044, 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS (A. F. of L.), AS INTERVENOR 


JURISDICTIONAL STATEMENT 

Local Unions Nos. 898, 920 and 1044, International Broth¬ 
erhood of Electrical Workers, (A. F. of L.) were granted 
leave to intervene in the instant proceeding by this Court 
on April 5,1950. 

STATEMENT OF THE CASE 

This case commenced more than three and one-half years 
ago when Local Unions Nos. 898,920 and 1044, International 
Brotherhood of Electrical Workers (A. F. of L.) (herein¬ 
after referred to as the Union), entered into a consent elec- 
tin agreement with the Company, dated July 15, 1946, in 
an effort to establish the Union’s status as the majority 
bargaining representative of the employees of the Com¬ 
pany. An election was held pursuant to the procedures of 
the National Labor Relations Act and the Union was cer¬ 
tified on August 12, 1946 by the Regional Director of the 
National Labor Relations Board as the bargaining repre- 
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sentative in the appropriate unit. This unit included all 
employees of petitioner’s transmission, distribution and 
service departments in Districts A, B, C, E, G, H, J and K, 
including linemen, substation maintenance men, service¬ 
men and laborers attached permanently to the crews in the 
above departments, and including truck drivers”, but ex¬ 
cluding certain other types of employees. (J. A. 57-59). 

The Petitioner refused to bargain with the Union on Sep¬ 
tember 19,1947, on November 8,1947 and thereafter (J. A. 
37-40). A meeting had been scheduled on September 30, 
1947 to discuss matters concerning a possible agreement, 
but on September 19,1947, the petitioner informed the rep¬ 
resentatives of the Union that it would not meet with them 
on September 30. The Company gave as its reason for 
calling off this meeting that it was informed that the Gen¬ 
eral Counsel of the Board had ruled that, because the offi¬ 
cers of the AFL had not complied with the filing require¬ 
ments of the Taft-Hartley Act, no Local of the IBEW 
could utilize the facilities of the Board, (although its officers 
and all the officers of the IBEW had filed the non-Communist 
affidavits required by Section 9(h) of the Act). (J. A. 37, 
38). On October 18, 1947, petitioner agreed to resume bar¬ 
gaining with the Union, after the Union advised the Com¬ 
pany of the Board’s reversal, dated October 7,1947, of the 
General Counsel’s interpretation of this Section of the 
Act. Petitioner agreed that it would meet with the Union 
on November 10, 1947 to discuss questions originally pro¬ 
posed for discussion at the September 30, meeting, which 
had been cancelled. (J. A. 38). The officers of the Ameri¬ 
can Federation of Labor filed non-Communist affidavits and 
satisfied the other provisions of Sections 9(f), (g) and (h) 
of the Act on November 7,1947 for the purpose of qualify¬ 
ing federal local unions for the services of the Board in 
accordance with the decision in the Northern Virginia 
Broadcasters case. (App. A, infra). The meeting of No¬ 
vember 10, 1947 was called off and the Union was advised 
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that the Company would not meet with them, because the 
latter had received, by November 8, 1947, a sufficient num¬ 
ber of “First Petitions ”, which indicated that a majority 
of their employees did not wish to be represented for col¬ 
lective bargaining purposes by the Union. (J. A. 38). 

The petitioner forwarded these “First Petitions” to the 
Regional Director, deeming them to constitute, in effect, 
petitions for decertification under Section 9(c) of the Act, 
but they were returned by the Regional Director as not 
being in proper form. The Regional Director forwarded 
standard decertification forms to the petitioner for the use 
of its employees and suggested that the employees be in¬ 
formed by petitioner of the correct procedure to be fol¬ 
lowed. The petitioner requested the Regional Director to 
handle the matter but the Regional Director declined. Pe¬ 
titioner, then, drew up and circulated among its employees 
a second set of petitions, which resulted in the filing, in 
January, 1948, of a decertification petition with the Regional 
Director. The latter officer of the Board dismissed this peti¬ 
tion, however, on the ground that the charge in the ins tant 
case had been filed by the Union on November 12, 1947. 
(J. A. 40). 

The complaint in the instant case was not issued until 
June 24, 1948 and after protracted proceedings the Na¬ 
tional Labor Relations Board on September 19,1949 found, 
on the basis of the Trial Examiner’s intermediate report 
and the record, that the petitioner was guilty of a refusal 
to bargain with the Union. (J. A. 14,43). 

Following its holding in the Matter of Northern Virginia 
Broadcasters , Inc. and IBEW Local Union No. 1215 (75 
N. L. R. B. 11), the Board found that the Union was in 
compliance with Section 9(h) of the Act on September 19, 
1947 and that petitioner’s refusal to bargain was not justi¬ 
fied by its reliance upon the “erroneous belief that the 
Union was not in compliance, because of a mistaken inter- 
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pretation of the new statute by the General Counsel.” (J. A., 
39). 

The Board found further that petitioner’s “refusal to 
bargain on or after November 8,1947, is not excused by the 
receipt of the ‘first petitions’, because those petitions were 
circulated in large part during the period following the 
September 19 refusal to bargain. Whatever loss of major¬ 
ity they showed, must be attributed to the . . . [peti¬ 
tioner’s] unlawful refusal to bargain from September 19 
to October 18,1947”. (J. A. 39, 40). 1 

On November 4, 1949, petitioner filed its petition in this 
Court, requesting review and the setting aside of the 
Board’s Order. (J. A. 109). 

The Board filed its answer on December 16,1949, request¬ 
ing this Court to deny the petition of the Company and to 
enforce the Order of the Board. (J. A. 117). 

On February 23,1950, IBEW Local Unions Nos. 898, 920 
and 1044 filed their motion for leave to intervene with this 
Court. The motion for leave to intervene was granted on 
April 5,1950. 


1 This Intervenor (IBEW) is in agreement with the following state¬ 
ment to be found in the “Counterstatement of The Case” in the Board’s 
brief in the instant case: “At no stage in the proceedings before the 
Board did petitioner challenge the Union’s Status as majority repre¬ 
sentative as of September 19, 1947, the date of the initial refusal to 
bargain. On the contrary, petitioner conceded in its Answer that the 
Union had a majority at that time (J. A. 12, 26). Accordingly, we 
cannot accept the implication in Petitioner’s Statement of the Case that 
the signatures to the petitions evidencing the Union’s loss of majority 
were obtained in the ‘summer of 1947' or by ‘early September’ (Pet. 
Br., p. 4). Petitioner thereby seeks to establish that the Union had 
lost its majority by the time of the first refusal to bargain on September 
19, but the record does not support this contention. The Board found 
that those petitions ‘first appeared * * * during the latter part of August 
and the early part of September 1947’ (J. A. 76). The evidence recited 
by petitioner (Brief, p. 46, note 23) in no way establishes that any 
appreciable number of signatures were affixed by ‘early September’ (cf. 
Pet. Br., pp. 44-45). As noted above, and as further developed in the 
Argument, infra, petitioner conceded before the Board that the Union 
had a majority on September 19, 1947. Hence, the date upon which 
these petitions were signed was not in issue before the Board and is not 
properly in issue here.” 
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SUMMARY OF ARGUMENT 
I 

Petitioner’s refusal to bargain on September 19, 1947 
and, thereafter, was not justified by the fact that the officers 
of the American Federation of Labor had not filed the non- 
Oommunist affidavits prior to November 7,1947. The Inter¬ 
national Union and the Local Unions of the IBEW were 
in full compliance at the time the petitioner refused to 
bargain. 

The American Federation of Labor is not a “labor or¬ 
ganization” within the meaning of the Act in its relation¬ 
ships with an International Union such as the IBEW be¬ 
cause the American Federation of Labor does not exist for 
the purpose “in whole or in part of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment or other conditions of work” (Sec. 
2(5)) in such relationships. The International and the 
Local Unions of the International have complete autonomy 
with respect to collective bargaining and the American 
Federation of Labor has no functions in that regard insofar 
as International Unions and Local Unions thereof are 
concerned. 

The fact that the American Federation of Labor may be a 
“labor organization” within the meaning of the Act in its 
relations with federal local unions does not affect the status 
of its relationship to International Unions and local unions 
thereof, under Section 9(h) of the Act. 

The General Counsel’s opinion relied upn by petitioner 
related solely to conditions of eligibility for procedural 
services of the Board and did not justify the refusal to 
bargain even if the General Counsel’s opinion was a cor¬ 
rect interpretation of the Act. It is contended by Intervenor 
that the General Counsel’s opinion, which was reversed by 
the Board, was not a correct interpretation of the Act and 
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thus, could not serve as a justification for petitioner’s re¬ 
fusal to bargain in the absence of statutory authorization 
empowering the General Counsel to issue exemptions from 
the Act or to promulgate advisory opinions having the force 
and effect of law until reversed. 

n 

The order of the Board requiring petitioner to bargain 
should be enforced even if the officers of the American 
Federation of Labor were required to file non-Communist 
affidavits in addition to the International and Local Union 
officers. 

The officers of the International and the Local Unions 
had done everything within their power to comply at the 
time of petitioner’s refusal to bargain. The subsequent filing 
of affidavits by the officers of the American Federation of 
Labor prior to the filing of the charge and the issuance of the 
complaint in this case satisfied the provisions of Section 
9(h) of the Act which authorizes the filing of non-Communist 
affidavits “contemporaneously” with the initiation of the 
procedures of the Board. 


m 

Petitioner’s refusal to bargain after November 8, 1947 
was not justified by the Union’s alleged loss of majority at 
that time since such loss of majority was attributable to 
petitioner’s earlier unlawful refusal to bargain. 

ARGUMENT 
Point I 

Petitioner Violated Its Duty to Bargain With the Union 

There is no question in this case as to whether petitioner 
refused to bargain with the Union. Petitioner admits that it 
refused to bargain on September 19, 1947 but argues that 
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its refusal was justified because the certified bargaining 
agent (i. e., Local Unions Nos. 898, 920 and 1044, Interna¬ 
tional Brotherhood of Electrical Workers) was not in com¬ 
pliance with Section 9(h) of the Act at that time. It is a 
fact that the Local Unions had taken all the necessary steps, 
which were within the power of such Unions, to comply with 
Sections 9(f), (g) and (h) of the Act. It is also a fact that 
the International Union, of which the Local Unions are a 
constituent part, had also effected compliance with Sections 
9(f), (g) and (h) of the Act prior to September 19, 1947. 
Petitioner’s refusal to bargain is justified by petitioner on 
the consideration that not only were the Local Unions and 
the International Union required to file but also that the 
officers of the American Federation of Labor should have 
filed the non-Communist affidavits. 

The officers of the American Federation of Labor had not 
filed in September, 1947 but did file the non-Communist affi¬ 
davits later and their compliance was certified on November 
7,1947. The affidavits were filed by the officers of the Amer¬ 
ican Federation of Labor in November, 1947, after the 
decision of the Board in the Northern Virginia Broadcasters 
case, because of a desire to qualify Federal Local Unions 
of the American Federation of Labor in accord with the 
decision of the Board in that case. 

The Intervenor contends that the decision of the National 
Labor Relations Board in the Northern Virginia Broad¬ 
casters case was correct and that the Local Unions involved 
in this case were in compliance in September, even though 
the officers of the American Federation of Labor had not 
filed the non-Communist affidavits at that time. Since the 
Union was in compliance in September, 1947, the excuse 
offered by the petitioner for its refusal to bargain was 
invalid and did not justify petitioner’s unlawful refusal to 
bargain. 
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A. The failure of the Officers of the AFL to File Non-Com¬ 
munist Affidavits Prior to November 7, 1947 Did Not 
Justify Petitioner’s Befnsal to Bargain. 

1. The Relationship between the IBEW and the 
American Federation of Labor is not Such as to 
Make the IBEW an Affiliate or a Constituent Unit 
of a National or Internation Labor Organization 
within the Meaning of Section 9(f), (g) and (h) of 
the Act. 

The determination of the question of whether the Ameri¬ 
can Federation of Labor was required to file the documents 
specified by Section 9(f), (g) and (h) of the Act as a condi¬ 
tion of eligibility of utilization of the Board by a local of 
the IBEW depends upon the appropriate legal interpreta¬ 
tion of the statutory phrase “labor organization’’ as used 
in the Act. 

Section 2(5) of the Act defines the term “labor organiza¬ 
tion” as meaning “any organization of any kind, or any 
agency or employees’ representation committee or plan in 
which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers con¬ 
cerning grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of work”. Reference to 
the Constitution of the American Federation of Labor dis¬ 
closes that the Federation does not constitute a “labor or¬ 
ganization” within the meaning of the Act in its relation¬ 
ships with the IBEW and other International Unions affili¬ 
ated with the Federation. 

Article II of the Constitution specifies the objects of the 
American Federation of Labor. These objects do not in¬ 
clude negotiation with employers concerning any of the is¬ 
sues specifically listed in Section 2 (5) of the Act. In fact 
this article contains a clause stating that there is “strict 
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recognition of the autonomy of each trade”. Article II of 
the Constitution of the Federation reads in full as follows: 

“ARTICLE II — Objects 

“Sec. 1. The objects of this Federation shall be the 
encouragement and formation of local Trade and Labor 
Unions, and the closer federation of such societies 
through the organization of Centratrade and Labor 
Unions in every city, and the further combination of 
such bodies into State, Territorial, or Provincial Or¬ 
ganizations to secure legislation in the interest of the 
working masses. 

“Sec. 2. The establishment of National and Inter¬ 
national Trade Unions, based upon a strict recognition 
of the autonomy of each trade, and the promotion and 
advancement of such bodies. 

“Sec. 3. The establishment of Departments com¬ 
posed of National or International Unions affiliated 
with the American Federation of Labor, of the same 
industry, and which Departments shall be governed in 
conformity with the laws of the American Federation 
of Labor. 

“Sec. 4. An American Federation of all National 
and International Trade Unions, to aid and assist each 
other; to aid and encourage the sale of union label 
goods, and to secure legislation in the interest of the 
working people, and influence public opinion, by peace¬ 
ful and legal methods, in favor of organized labor. 

“Sec. 5. To aid and encourage the labor press of 
America.” 

It would be inconsistent with the language of the A. F. of 
L. Constitution and the realities of the facts in the instant 
case for this court to hold that the American Federation of 
Labor, in its relationship with International Unions, deals 
“with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment or conditions of 
work”. It is common knowledge that International Unions 
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regulate their own affairs in these fields without interference 
from the American Federation of Labor. It is therefore 
submitted on the basis of the language of Section 2 (5) of 
the Act that the relationship between an International 
Union and the American Federation of Labor is not that of 
an affiliate or constituent unit of a National or International 
labor organization. 

The provisions of Section 10(c) of the Act do not require 
a contrary conclusion. This Section provides, “that in de¬ 
termining whether a complaint shall issue alleging a viola¬ 
tion of Section 8(a) (1) and 8(a) (2) and in deciding such 
case the same regulation and rules of decision shall apply 
irrespective of whether or not the labor organization af¬ 
fected is affiliated with a labor organization, national or in¬ 
ternational in scope”. It may be true that the practice fol¬ 
lowed by the National Labor Relations Board in distinguish¬ 
ing between unions dominated by companies on the basis 
of whether the dominated union was affiliated or unaflfiliated 
involved the use of language distinguishing between those 
Unions which are affiliated with the American Federation 
of Labor or C.I.O. and those unions which are not affiliated 
with the American Federation of Labor or C.I.O. Neverthe¬ 
less, it is clear from the decisions of the Board that the line 
of demarcation was not actually drawn upon this basis. For 
example, a case involving an organization such as the Inter¬ 
national Association of Machinists which is not affiliated 
with any Federation would undoubtedly fall within the rule 
applied to affiliated organizations rather than independent 
organizations. It may thus be seen that even the distinction 
referred to in Section 10(c) of the Act, which of course does 
not relate specifically to the affidavit requirement, is con¬ 
sistent with the interpretation advanced in this brief on 
the proper meaning of Section 9(f), (g) and (h) of the Act. 

If we look to other sections of the Taft-Hartley Act, it 
will be seen that reference to the term “International 
Union” in the debates was limited to organizations such as 
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the IBEW. For example, Senator Morse and Senator Aiken, 
both members of the Senate Committee on Labor and Public 
Welfare, engaged in the following colloquy: 

“Mr. Morse: I am very glad the Senator raised the 
point, because the phrase ‘International Union’ has had 
a great many ominous meanings read into it. When we 
speak of International Unions, Mr. President, we think 
of such International Unions as the International Wood¬ 
workers of America and the United Steelmakers of 
America. For that matter, some of the railroad brother¬ 
hoods are International Unions, too, if they cover the 
Canadian Railroad System as well as the American 
Railway System. But the International Unions referred 
to are limited almost entirely to American and Canadian 
unions. They have a constitution with which the local 
unions associate themselves, and they agree to abide by 
its terms.” 

“Mr. Aiken: That has always been my understand¬ 
ing ...” (Congressional Record, May 7, 1947, page 
4795). 

Senator Ball, another member of the Senate Committee 
on Labor and Public Welfare, used the term “International 
Union” in the following context: 

‘ ‘ Senator Ball: The demand for labor legislation which 
is influencing the Congress to act in this field directly 
out of a number of industry-wide strikes called in 1946 
by the International unions, frequently against the 
will of the local unions, who felt that they were per¬ 
fectly able to negotiate contracts and settle their dif¬ 
ferences with their own individual employers.” (Sic) 
(Congressional Record May 7, 1947, Page 4801.) 

There are a number of cases in which the National Labor 
Relations Board has recognized the American Federation 
of Labor as an appropriate bargaining representative for 
employees. (57-NLRB-1125, and 53-NLRB-1239). It should 
be noted that in none of these cases was an International 
Union involved in the proceedings. It should also be noted 
that Section 9 of the Wagner Act, under which questions 
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affecting commerce concerning the representation of em¬ 
ployees and certification of bargaining representatives were 
undertaken, did not refer in any way to the term “labor 
organization”. 

It is not necessary for the purpose of this case to deter¬ 
mine whether the American Federation of Labor may be a 
“labor organization” within the meaning of the Act for 
purposes other than a determination of the proper parties 
required to file the specified documents in Section 9 (f), 
(g) and (h) of the Act where an International Union is 
involved. It is a well established principle of law that an 
entity or organization may have different legal character¬ 
istics with respect to different legal issues. Thus, a munici¬ 
pal corporation may be liable for torts in its “private” 
capacity but is not liable for torts in its “government” 
capacity. The issue presented in this case is whether there 
is a relationship between the IBEW and the American 
Federation of Labor which makes the IBEW an affiliate 
or constituent unit of a “national or international labor 
organization”. It is submitted that it is the function of 
this court to decide this narrow legal issue rather than 
rule on the broad questions of whether the American Fed¬ 
eration of Labor may be a “national or international labor 
organization” as an academic matter or in its relationships 
with other groups of employees such as federal local unions 
of the American Federation of Labor. 

2. The Legislative History of the Act Shows that 
Congress Did not Intend to Require the American 
Federation of Labor to File the Documents Speci¬ 
fied in Section 9 (/), (g) and (h) of the Act as a 
Condition of International Union Eligibility to Uti¬ 
lize the Machinery of the National Labor Relations 
Board. 

The most authoritative source of the legislative intent 
of Section 9 (f), (g) and (h) of the Act is to be found in 
the Conference Report on the Taft-Hartley Bill. This Re- 
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port contains the following statement on the non-Com- 
munist affidavit requirement. 

“Under the House bill, in Section 9 (f) (6), no 
labor organization could be certified if one or more of 
its national or international officers, or one or more 
of the officers of the organization designated on the 
ballot, was or ever had been a member of the Com¬ 
munist Party or by reason of active and consistent 
promotion or support of the policies of the Communist 
Party could reasonably be regarded as being a member 
of or affiliated with such party, or believed in or was or 
ever had been a member of or supported any organiza¬ 
tion that believed in or taught, the overthrow of the 
United States Government by force or by any illegal 
or unconstitutional methods. The Senate amendment, 
in Section 9 (h), contained a similar provision, differ¬ 
ing from the House bill only in not imposing the 
requirement that an officer ‘ever has been’ one of the 
described individuals. The conference agreement, in 
Section 9(h), contains a provision directed to this prob¬ 
lem covered by both the House bill and the Senate 
amendment, and provides that no investigation shall be 
made by the Board of any question affecting commerce 
concerning the representation of employees raised by 
a labor organization under section 9 (c), no union shop 
or maintenance of membership agreement petition can 
be entertained under section 9 (e) (1) (hereinafter dis¬ 
cussed), and no complaint can be issued pursuant to 
a charge made by a labor organization under section 
10 (b), unless there is on file with the Board an affi¬ 
davit executed contemporaneously or within the pre¬ 
ceding 12-month period by each officer of the labor 
organization in question and the officers of any national 
or international labor organization of which it is an 
affiliated or constituent unit, that he is not a member of 
the Communist Party or affiliated with such party, and 
that he does not believe in, and is not a member of, or 
supports, any organization that believes in, or teaches, 
the overthrow of the United States Government by 
force or by any illegal or unconstitutional methods. 
The provisions of section 35A of the Criminal Code 
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(prescribing penalties for false statements made to 
induce official action) are to be applicable in respect to 
such affidavits, and if an officer of a labor organization 
files a false affidavit with the Board, he will be subject 
to the penalties prescribed in section 35A of the Crimi¬ 
nal Code. 

“The i ever has been’ test that was included in the 
House bill is omitted from the conference agreement 
as unnecessary, since the Supreme Court has held that 
if an individual has been proved to be a member of the 
Communist Party at some time in the past, the pre¬ 
sumption is that he is still a member in absence of 
proof to the contrary.” (80th Congress, 1st Session, 
House Report No. 510, page 49). 

It will thus be seen that the provision on non-Communist 
affidavits originated in the Hartley Bill in the House. This 
Bill provided in Section 9 (f) (6) that, “No labor organi¬ 
zation shall be certified as the representative of the em¬ 
ployees if one or more of its national or international offi¬ 
cers or one or more of the officers of the organization desig¬ 
nated on the ballot taken under Sub-section (d), is or ever 
has been a member of the Communist Party ...” 

There does not appear to be any possibility of constru¬ 
ing this language as meaning that a local union affiliated 
with a national or international labor organization such as 
the IBEW was required by the House Bill as a condition 
of certification to prove that none of the officers of the 
American Federation of Labor are members of the Com¬ 
munist Party. The provision in the House Bill was specifii- 
cally limited to “national or international officers” of the 
labor organization seeking certification. Similar language 
was used in Section 9 (h) of the Senate amendment. The 
Conference Report emphasizes the change in the “ever has 
been” test in the language of the Conference Agreement 
but contains no reference to any change in language requir¬ 
ing the parent bodies of labor unions to file such affidavits. 
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It must be recognized that the words “national” and “inter¬ 
national” were used in the House Bill and the Senate 
Amendment in describing the officers required to file affi¬ 
davits. There is no basis in the report for constructing a 
new meaning for these terms. It is reasonable to suppose 
that a change as important as one requiring the officers of 
the parent body to file would have been noted in the Con¬ 
ference Report. 

In the absence of such comment it appears reasonable to 
infer that the Conference Agreement does not increase 
the parties required to file affidavits beyond the national 
and international officers of a local union required to file 
affidavits by the House Bill. 

We believe it may be well to note that the decision of 
the Board in fact advanced the anti-Communist policy of 
the Congress. This point is fully discussed in the brief 
filed by the Board and is borne out by Senator Taft’s state¬ 
ment on the subject and the tacit concurrence of the Joint 
Congressional Committee on Labor-Management Relations 
of the 80th Congress. Senator Taft’s statement in the New 
York Times of October 8,1947 to the effect that the decision 
of the Board was “certainly not in conflict with the inten¬ 
tion of Congress” is important in evaluating the claim of 
petitioner that the decision of the Board in the Northern 
Virginia Broadcasters case did not further Congressional 
policy rather than as a formal part of the legislative his¬ 
tory of the Act. (Pet. Br. pp. 29-30). 

B. The Opinion of the General Counsel of the Board Did 
Not Justify Petitioner’s Refusal to Bargain. 

Petitioner contends that even if the officers of the Ameri¬ 
can Federation of Labor were not required to file the non- 
Communist affidavits as a condition of eligibility of the 
Union in this case that nevertheless, there was outstanding 
at the time of petitioner’s refusal to bargain an opinion of 
the General Counsel of the Board which was to the effect 
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that the officers of the American Federation of Labor were 
required to file such affidavits. It is further the petitioner’s 
contention that, even if the opinion of the General Counsel 
of the Board was mistaken, nevertheless, the petitioner was 
entitled to rely upon such mistaken opinion in asserting 
refusal to bargain. 

Petitioner concedes that no legal opinion of the General 
Counsel was ever formally issued on this subject (Pet. Br. 
p. 36). Petitioner relies, however, on statements contained 
in an unofficial labor reporting service in the labor rela¬ 
tions field. Careful examination of the opinion of the Gen¬ 
eral Counsel relied upon by petitioner shows that this 
opinion did not extend to the point asserted by petitioner. 
The General Counsel of the Board was reported to have 
stated his view “that the entire official hierarchy of each 
Union must file affidavits with the Board before being per¬ 
mitted to: (1) petition for a representation election, (2) file 
unfair labor practice charges, or (3) request a union secur¬ 
ity-approved election”. (Ibid.) 

It will be seen that even the unofficial opinion of the 
General Counsel of the Board did not state that a failure 
of the officers of the American Federation of Labor, or any 
other parent body in the labor union field, justified a 
refusal to bargain with a certified Union. The report of 
the General Counsel’s opinion related solely to conditions 
for eligibility to utilize the procedural services of the 
Board. 

Assuming that the General Counsel’s opinion had cov¬ 
ered points asserted by petitioner, it nevertheless would 
not be a justification for petitioner’s position. The General 
Counsel of the Board has certain important powers which 
have been vested in him by the Congress. These powers 
relate, however, to the investigation of charges and the 
issuance of complaints based on such charges. No power 
was vested in the General Counsel to exempt employers or 
unions from the requirements of the Act through informal 
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or formal opinions. Section 5 (d) of the Administrative 
Procedure Act, in our opinion, vests authority in the Na¬ 
tional Labor Relations Board to issue declaratory orders 
to terminate controversies or remove uncertainties. Even 
if such powers were applicable to the General Counsel of 
the Board, it is entirely clear that he never issued such a 
declaratory order. 

The Intervenor is in complete agreement with the posi¬ 
tion of the National Labor Relations Board, if the power 
of the General Counsel, contended by the petitioner, were 
to exist, it could exist only by reason of specific statutory 
authorization such as is found in the Portal to Portal Act 
provisions (Sections 9 and 10) relating to the effect of 
reliance on rulings of the Administrator of the Wage and 
Hour Law. 


Point n 

The Provisions of Section 9 (h) of the Labor Management 
Relations Act of 1947 Did Not Justify Petitioner’s Re¬ 
fusal to Bargain Even if Affidavits Were Required 
Prom the Officers of the American Federation of Labor 
as Well as the Officers of The International Union and 
the Local Unions. 

Even if it is assumed that the officers of the American 
Federation of Labor were required to file non-Communist 
affidavits to qualify International Unions of the American 
Federation of Labor and local unions of such Interna¬ 
tionals, the language of Section 9(h) of the Act does not 
extend to the point of justifying a refusal to bargain with 
the Intervening Union under the circumstances of this case. 

The provisions of Section 9(h) of the Act are clear. The 
privileges of unions to avail themselves of the procedures 
of the Board in representation proceedings, unfair labor 
practice cases and authorization for union security elec¬ 
tions are conditioned upon execution of the non-Communist 
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affidavits by appropriate union officers. The Congress was 
equally clear as to the time when such compliance was to 
be effected. The statute provides that the procedures of 
the Board cannot be invoked by a union unless “there is 
on file with the Board an affidavit executed contempor¬ 
aneously or within the preceding twelve month period by 
each officer of such labor organization and the officers of 
any national or international labor organization of which 
it is an affiliate or constituent unit that he is not a member 
of the Communist Party or affiliated with such party, and 
that he does not believe in, and is not a member of or sup¬ 
ports any organization that believes in or teaches, the 
overthrow of the United States Government by force or 
by any illegal or unconstitutional methods”. (Emphasis 
supplied.) 

Intervenor contends that the time schedule with respect 
to the filing of the affidavits is stated unambiguously in the 
above quoted language. There are two alternatives with 
respect to the time of filing the affidavits. Such affidavits 
may be filed contemporaneously with the filing of the peti¬ 
tion for an election to determine the bargaining represen¬ 
tative, or a petition for an election to authorize a union 
security agreement or the issuance of a complaint charging 
an unfair labor practice. It is also proper to act upon a 
case if the necessary affidavits have been filed prior to the 
procedures stated in the preceding sentence, if the affidavits 
have been filed during the twelve month period preceding 
the initiation of such procedures. 

In the instant case all possible affidavits had been filed 
by November 7,1947, which preceded the dates upon which 
the charge was filed (November 12, 1947) and the com¬ 
plaint was issued (June 24, 1948). 

The Intervenor does not object to the policy considera¬ 
tions stated by the Board in its decision in the Andrews 
case, insofar as such policy considerations apply to Unions 
which refuse to comply with the non-Communist affidavit 
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provisions of the Act and then subsequently comply with 
such non-Communist affidavit provisions of the Act. It is 
contended, however, that such policy has no application to 
the instant case where both the Local Unions involved and 
the International Union, of which such Local Unions were 
a constituent part, had taken every possible step within 
their power to comply with the non-Communist affidavit 
provisions of the Act at the time when the petitioner refused 
to bargain. 

Accordingly, it is respectfully submitted on the basis of 
the foregoing considerations, that the petitioner’s refusal 
to bargain on September 19, 1947 was not justified by the 
provisions of Section 9(h) of the Act even if the Board 
was in error in its decision in the Northern Virginia Broad¬ 
casters case. As has been pointed out in the preceding 
part of this brief, Intervenor is of the view that the Board 
was not in error in its decision in the Northern Virginia 
Broadcasters case and that the officers of the American 
Federation of Labor were not required to file the non- 
Communist affidavits to qualify International Unions, such 
as the International Brotherhood of Electrical Workers and 
the Local Unions thereof, for the purpose of securing access 
to the facilities and services of the Board. 

Point m 

Petitioner’s Refusal to Bargain After November 8,1947 Was 
Not Justified by the Alleged Loss of Majority by the 
Union Since Such Loss of Majority Was Attributable 
to Petitioner’s Earlier Unlawful Refusal to Bargain. 

The Intervenor is in agreement with the argument pre¬ 
sented by the Board in its brief, pages 35-37, on this point. 
Accordingly, no further argument is offered by the Inter¬ 
venor under this heading. 
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CONCLUSION 

It is respectfully submitted that the order of the Board 
set forth on pages 42 and 43 of the Joint Appendix should 
be enforced without modification. 

Respectfully submitted, 

Louis Sherman 
Philip R. Collins 
1200 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Intervenor, 
International Brotherhood of 
Electrical Workers, Local 
Unions Nos. 898,920 and 1044 
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APPENDIX A 

NATIONAL LABOR RELATIONS BOARD 
Washington 25, D. C. 

May 1, 1950 

Mr. George Meany, Secretary-Treasurer, 

American Federation of Labor 
901 Massachusetts Avenue, 

Washington 1, D. C. 

Dear Mr. Meany: 

This is to advise that the records in this office indicate 
the American Federation of Labor gained initial compliance 
with the filing requirements of Section 9(f), (g) and (h) of 
the Labor Management Relations Act, 1947, on November 
7, 1947. You are further advised the National Labor Rela¬ 
tions Board was not issuing letters of compliance at that 
time. 

Very truly yours, 

/s/ Claude B. Calkin, 

Affidavit Compliance Officer 
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Amtell States Court of Appeals; 

Foe The District of Columbia Circuit 


Case No. 10465 


WEST TEXAS UTILITIES COMPANY, INC., 

Petitioner, 


v. 


NATIONAL LABOR RELATIONS BOARD, 

Respondent. 


PETITION FOR REHEARING OF ORDER AFFIRMING 
AND ENFORCING AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


West Texas Utilities Company, Inc., petitioner, prays 
that this Court grant rehearing, or modification, of its 
order of July 10, 1950, denying the petition to review and 
set aside an order .of the National Labor Relations Board 
and its order of July 27,1950 affirming and enforcing such 
order. 

REASONS FOR GRANTING REHEARING OR 
MODIFICATION OF THE ORDER 

I. 

In Part I of its opinion, the Court sustains the Board’s 
construction of § 9(h) of the Act. We believe the Court 
has misapprehended the language of the statute, the Con¬ 
gressional purpose in enacting the statute and the effect of 
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the controlling authorities on the proper interpretation of 
the Act. 

A. The Court asserts that the language of § 9(h) is am¬ 
biguous and hence great reliance must be placed upon the 
Board’s presumed expertness in resolving the ambiguity. 
We suggest that there is nothing ambiguous about the sec¬ 
tion as written and that the mere fact that two construc¬ 
tions are possible is not to say that language is ambiguous. 
By sanctioning the Board’s introduction of a variable 
meaning, this Court has introduced ambiguity into the 
statute. Thus, § 501 of the Act provides that the term 
“labor organization” “shall have the same meaning as 
when used in the National Labor Relations Act as amended 
by this Act.” Apart from the fact that this plainly indi¬ 
cates that Congress thought the term “labor organization” 
to have but one meaning, we suggest that the Court’s in¬ 
terpretation introduces great confusion and uncertainty 
into the meaning of §§ 301, 303 and 304 where none would 
exist under the construction urged by petitioner. 

B. Since the passage of the 1947 amendments to the Act 
and the express disapproval by Congress of N.L.R.B. v. 
Hearst Publications, 322 U. S. Ill (Senate Kept. No. 105, 
80th Cong. 1st Sess. pp. 26-27; H. Rept. No. 510, 80th Cong. 
1st Sess. pp. 55-56), we think this Court plainly errs in 
placing reliance upon the presumed expertise of the Board 
in the field of statutory construction. See N.L.R.B. v. 
Caroline Mills, Inc., 167 F. (2d) 212,213 (CA, 5); Pittsburgh 
Steamship Co. x. NX.R.B., No. 10372, CA, 6, decided Febru¬ 
ary 17, 1950, 25 L.R.R.M. 2428, 2429-30. 

C. The Court relies upon American Communications 
Ass’n. x. Douds, 339 U. S. 3S2, for the proposition that since 
“the constitutional justification for a non-Communist affi¬ 
davit lay in its function as a deterrent to political strikes” 
§ 9(h) should be confined to “those who control the collec¬ 
tive bargaining process and hence are in a position to call 
political strikes.” This restrictive approach disregards 
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the settled proposition that “legislation in order to effecu- 
ate its purposes may deal with radiations beyond the im¬ 
mediate incidence of a mischief ” (Mr. Justice Frankfurter, 
concurring in part, American Communications Ass’n . v. 
Douds, supra) and the fact that Congress quite evidently 
sought to deal with the whole range of leadership in the 
labor movement and not merely those who participate 
directly in collective bargaining. If the latter restricted 
objective was all Congress sought, it would have been un¬ 
necessary to exact affidavits from international officers 
except when they actually possess power to call local strikes 
and even then the requirement should be confined only to 
those officers of locals or internationals who actually possess 
this power. Congress did not seek to deal with the prob¬ 
lem so eclectically, as its language plainly indicates. 

Moreover, the power of the federations to award “juris¬ 
diction’ ’ over different fields to their component unions and 
their power to withdraw charters and award jurisdiction to 
rival union groups is clearly such as to give the officers of 
the federations great control over collective bargaining re¬ 
lationships and great power to cause industrial strife, 
including “political strikes”. The recent action of the 
Executive Board of the CIO in expelling the U.E.W. and 
awarding jurisdiction over the electrical manufacturing 
field to a new union is a striking illustration of this great 
power. In this case this action was taken to eliminate 
Communist influence in this field. A Communist-controlled 
Executive Board of the CIO could equally be expected to 
take such action for the purpose of promoting Communist- 
controlled unions, thus increasing the area of industry in 
which Communist-inspired political strikes might be ex¬ 
pected to occur. 

D. The Court repeatedly states that the federations— 
AF of L and CIO—do not participate in collective bargain¬ 
ing and have no individual members (Opinion p. 4), and 
that they do not deal with employers (Opinion, p. 5) except 
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in the rare instance where the federation is functionally 
classed as a national or international. But these instances 
can hardly be called so rare as to be de minimis, when it is 
borne in mind that as long ago as 1943 the AF of L alone 
had some 261,111 employees embraced in federal labor 
unions. 

E. Most importantly, the Court’s disregard of the fact 
that the federations do in fact deal with employers, necessi¬ 
tates a complete disregard of important language in the 
statutory definition contained in § 2(5) of the Act. That 
language is: 

“(5) The term ‘labor organization’ means any or¬ 
ganization of any kind, or any agency or employee 
representation committee or plan, in which employees 
participate and which exists for the purpose, in whole 
or in part , of dealing with employers concerning griev¬ 
ances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work.” (Italics supplied) 

The Court’s construction completely disregards the 
italicized language which Congress certainly employed 
advisedly. 

We submit that the Court should reconsider its construc¬ 
tion of § 9(h) in the light of these and other considerations 
set forth fully in petitioner’s brief. 

n. 

In Part II of its opinion, the Court decides a question 
which was raised for the first time in this Court by the 
Intervenor Union. It was not raised by the Union before 
the Board (although the Union was a party to and partici¬ 
pated in the proceedings below) nor by the General Counsel 
of the Board nor by Petitioner. 

Under these circumstances the Court’s disapproval of the 
Andrews case and it's contrary interpretation of § 9(h) is 
in striking conflict with its holding in Part III of the opin¬ 
ion where it refuses to consider a defense thought to be 
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raised by petitioner for the first time in this Court. If its 
decision in Part III is correct, this Court should equally 
decline to consider this question also raised for the first 
time in this Court by Intervenor. 

If this Court is to consider and decide this question it 
should have the benefit of full briefing and litigation of the 
question by the Board and by Petitioner, which it certainly 
has not had in the present posture of the case. 

In such a full briefing and argument petitioner would 
show to the Court that its interpretation of the statute to 
require employers to bargain with labor organizations at a 
time when the non-Communist disclaimer provisions are 
uncomplied with opens the door to the very type of Com¬ 
munist infiltration and disruption which Congress was at 
such pains to curb. Plainly this Court should not, by de¬ 
ciding an unlitigated issue, render the statute in a manner 
so flagrantly designed to thwart the Congressional purpose. 

Accordingly, the Court should either modify its decision 
by withdrawing this Part II of its opinion or grant a full 
rehearing on this question with an opportunity for briefing 
and oral argument. 

m. 

Moreover, by its decision on this unlitigated question, the 
Court in effect disregarded petitioner’s argument that upon 
elementary principles of equity, it was entitled to rely in 
good faith on the opinion of the General Counsel and the 
decision of the United States District Court for the North¬ 
ern District of Texas as to the interpretation of § 9(h). In 
passing, the Court’s opinion refers to the settled doctrine 
that estoppel does not operate against the Government. 
But we urged no such grounds. We do not seek to establish 
some substantive right by way of estoppel, as in the case 
cited by the Court, United States v. San Francisco, 310 U. S. 
16. We do assert that it is most arbitrary and unreasonable 
in the circumstances of this case to penalize petitioner for 
a good faith reliance on the opinion of the General Counsel 
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and a decision of the District Court. Petitioner’s refusal 
to bargain on September 19, 1947, was technical at most 
and was abandoned immediately the Board’s contrary in¬ 
terpretation was drawn to its attention. 

We submit that the Court should give some consideration 
to this state of facts. 

IV. 

In Part IV of its opinion the Court has sanctioned the 
Board’s indulgence in a purely fictive attribution of a 
causal relationship between Petitioner’s asserted unlawful 
refusal to bargain on September 19, 1947, and the Union’s 
loss of majority. The Board made no finding of fact upon 
the basis of evidence in the record to support this fictive 
attribution. It could not have done so because there is no 
evidence in the record to support this conclusion of causa¬ 
tion. In fact, all the evidence in the record negates the 
factual existence of such a causal relationship. 1 

In these factual circumstances this Court has misappre¬ 
hended the significance of the Supreme Court authorities 
relied upon by it as well as the clear mandate of § 10 of the 
Act. 

A. The Authorities. As authority for permitting the 
Board to indulge this presumption or fictive attribution of 
a causal relationship, without regard to evidence in the 
record and, in fact, in the teeth of the evidence, the Court 
cites Franks Bros. Co. v. N.L.R.B., 321 U. S. 702, Medo 
Photo Supply Corp. v. N.L.R.B., 321 U. S. 678, 683, and 
N.L.R.B. v. Lorillard Co., 16 N.L.R.B. 684, 699-701. 

None of these cases, however, will sustain this proposi¬ 
tion. 

The Franks Bros, case dealt with a situation in which the 
Union concededly represented a majority of the employees 

1 Even allowing: that Petitioner is precluded from relying on the evi¬ 
dence in the record to establish the loss of majority prior to September 
19, 1947, as a jiLstification for the refusal to bargain on that date, the 
Board may not disregard that evidence to hold Petitioner guilty of a 
later refusal to bargain at a time when the evidence clearly shows that 
the Union no longer represents a majority of the employees. 
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at the time of the employer’s refusal to bargain and the 
Supreme Court approved the Board’s order to bargain on 
the basis that the Board may properly conclude that “a re¬ 
quirement that union membership be kept intact during 
delays incident to hearings would result in permitting em¬ 
ployers to profit from their own wrongful refusal to bar¬ 
gain.” 321 U. S. at p. 704. 

Examination of the opinion of the Circuit Court of Ap¬ 
peals which was affirmed by the Supreme Court, clearly 
reveals that neither court was approving a fictive attribu¬ 
tion without regard to evidence but rather a conclusion 
based upon evidence. The Court of Appeals recited the 
evidence which it conceived to give rise to the permissible 
inference of a causal connection between the employer’s 
conduct and the Union’s loss of majority. 137 F. (2d) 989, 
at 994, 995. 

In the Medo Photo case, the Board found that the em¬ 
ployee’s repudiation of the Union was induced by the em¬ 
ployer’s direct dealings with the employees. This finding 
was sustained by the Supreme Court as a finding of fact, 
based upon evidence, and not as a permissible fictive attri¬ 
bution without regard to evidence. It said: 

“From this, and from evidence which it is unnecessary 
to detail, the Board concluded, and we accept its 
findings, that the employees had not revoked their 
designation of the union as their bargaining agent be¬ 
fore the wage increases were promised by petitioner’s 
manager on June 9th; that the increases were induced 
by negotiations begun with petitioner on June 7th and 
concluded on June 9th before they had repudiated the 
union; that petitioner’s determination to increase 
wages was ‘occasioned solely by the employees’ offer 
to withdraw from the union if the raises were granted’; 
and that the employees’ defection from the union was 
induced by petitioner’s conduct in dealing directly with 
the employees.” (Italics supplied) 321 U. S. at p. 681. 

And, if there could be any question as to the scope of the 
Franks Bros . doctrine, the Supreme Court set it at rest in 
a footnote to the above quoted statement: 




“It has now long been settled that findings of the 
Board, as with those of other administrative agencies, 
are conclusive upon reviewing courts when supported 
by evidence, that the weighing of conflicting evidence 
is for the Board and not for the courts, that the in¬ 
ferences from the evidence are to be drawn by the 
Board and not by the courts, save only as questions of 
law are raised and that upon such questions of law, the 
experienced judgment of the Board is entitled to great 
weight.” (Italics supplied) 321 U. S. at p. 681, foot¬ 
note 1. 

Like the Franks case, the Lorillard case involved a situa¬ 
tion in which the Union concededly possessed a majority 
at the time of the employer’s refusal to bargain and the 
Supreme Court sustained the Board’s insistence that Loril¬ 
lard “must remedy the effect of its prior unlawful refusal 
to bargain by bargaining with the Union shown to have had 
a majority on the date of Lorillard’s refusal to bargain.” 
This case therefore dealt with the appropriateness of the 
Board’s remedy and not with the question of causation. 

B. The Requirements of § 10 of the Act. As indicated 
above, the Franks, Medo and Lorillard cases afford no sup¬ 
port for a presumption of a causal relation between the 
employer’s unfair labor practices and the union’s loss of 
majority. Each of those cases requires that the fact of 
causation be supported by a finding of fact grounded upon 
substantial evidence in the record. Each of those cases was 
decided before the 1947 amendments to the Act. 

Since the 1947 amendments to § 10(c), (e) and (f) it is, 
we submit, plain that the Board’s conclusion on such a 
question of fact must be supported by a finding of fact 
grounded upon a preponderance of the testimony [§ 10(c)] 
or in any case, upon substantial evidence on the record con¬ 
sidered as a whole [§ 10(e), (f)]. Superior Engraving Co. 
v. NX.R.B., No. 9920, CA, 7, decided June 27, 1950, 26 
LRRM 2351, 2358; Pittsburgh Steamship Co. v. N.L.R.B., 
supra. 
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In the Superior Engraving case the Court of Appeals for 
the Seventh Circuit stated: 

“The Board, finding no evidence in the record to indi¬ 
cate that the Union withdrew its members from peti¬ 
tioner’s employ, presumed that the loss of majority was 
due to petitioner’s unfair labor practices. In view of 
the requirement in Section 10 (c) of the Act, as amend¬ 
ed, that the Board’s findings must be based upon the 
preponderance of the testimony taken, it seems clear 
that the Board erred in conclusively presuming that 
the loss of majority was caused by petitioner’s unfair 
labor practices, for, as the Examiner pointed out, all 
the men who were called as witnesses testified that they 
left for better paying jobs or to enter military service.” 

We submit that this Court’s approval of the Board’s pre¬ 
sumption supported by no evidence and contradicted by 
such evidence as appears in the record is in conflict with all 
applicable authority and requires setting aside of the 
Board’s order. 

CONCLUSION 

For the reasons set forth above and in Petitioner’s brief 
heretofore filed in this Court, it is respectfully urged that 
rehearing be granted or that, alternatively, the Board 
modify its order as herein before prayed. 

Respectfully submitted, 


C. E. Rhetts, 

Gerard D. Reilly, 

Frank Cain, 

Attorneys for 

WEST TEXAS UTILITIES COMPANY, INC. 

Petitioner 

Of counsel: 

Irion, Cain, Bergman & Hickerson 
Mercantile Bank Building 
Dallas 1, Texas 

Reilly, Rhetts & Rtjckelshatts 
1120 Tower Building 
Washington, D. C. 
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CERTIFICATE OF COUNSEL 

I hereby certify that the foregoing petition for rehearing 
is presented in good faith and not for the purposes of delay. 

C. E. Rhetts, 
Counsel for Petitioner. 










